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CURRENT TOPICS 


Sir Leonard Kershaw 


TuE death on 9th February at the age of eighty-four of 
Sir LEONARD KERSHAW removes one of the links with the 
Old Bailey of the d ys prior to the First World War. He 
became Registrar in 1912, after twenty-six years’ practice in 
the Central Criminal Court, London Sessions, and the Northern 
Circuit. He had the advantage of commencing practice in 
the chambers of the late Mr. Besley, K.C., who then hada vast 
junior criminal practice, and later he married the daughter of 
Mr. J. P. Grain, who was also a successful practitioner in the 
criminal courts. In addition to practising he reported for the 
Justice of the Peace reports, was first editor of the 7th edition 
of Russell on Crimes, and editor of the 4th edition of Wise on 
Riots and of the 7th and 8th editions of Wigram’s Justices’ 
Note Book. In addition to his office as Registrar of the Court 
of Criminal Appeal, which he held from 1912 to 1933, he held 
the offices of King’s Coroner and Attorney and Master of the 
Crown Office, King’s Bench Division. 


Legal Advice 


ATTENTION was drawn at a recent meeting of the London 
Council of Poor Man’s Lawyers to two defects in the Legal Aid 
Bill. Views were expressed, according to Mr. A. C. SAMUELL, 
chairman of the Bentham Committee for Poor Litigants 
(The Times, 12th February), by solicitors and barristers 
who have experience of helping the poor in their legal 
problems, that more was needed than cl. 6, which restricts 
the advice of the lawyer consulted in the first instance 
to oral advice, thereby preventing him from writing a letter 
without the delay occasioned by the necessity of applying for 
further legal aid. Sometimes, as Mr. Samuell wrote, further 
information must be obtained before advising, as when a police 
teport must be sought in an accident claim. The Council 
therefore passed a resolution that the Bill should be amended 
so that legal advice might comprise, in addition to the giving 
of oral advice, the writing of letters and the conduct of non- 
contentious business, including the drawing of legal docu- 
ments other than conveyances of property and commercial 
contracts, which, as cl. 6 stands, the legal adviser cannot 
even witness. The other defect to which attention was drawn 
was that proceedings before an arbitrator or before an 
administrative tribunal such as the tribunals set up under the 
Landlord and Tenant Acts, which are likely to deal with 
many grievances of poor persons, are to be excluded from the 
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scheme, and it was hoped that this anomaly, like the exclusion 
of certain classes of action (e.g., for defamation of character) 
would be remedied by regulations under the Act, after some 
experience had been gained of its working. 


Staggering County Court Lists 


THAT it is possible for county courts to save the expense of 
adjourning cases for want of time is being proved by His 
Honour Judge PuGu, at the Bow County Court, where a 
time is allotted for each of the cases in his list. The Bentham 
Committee, which gave evidence before the Committee 
enquiring into county court procedure on which Judge Pugh 
sits, recommended that times should be allotted for cases, so 
that litigants whose cases were not likely to be reached until 
after the adjournment need not attend in the morning. One 
cannot see why that which is possible in the High Court 
should not mutatis mutandis be possible in the county court. 
In the High Court, judges have threatened to deprive litigants 
of costs for making obviously inaccurate forecasts as to the 
length of cases. There is no reason why county courts should 
not keep in constant touch with the solicitors in charge of 
cases so that information as to their probable length and 
prospects of settlement should be brought up to date. More 
important than the time of the judge is the time of the 
barristers, solicitors and witnesses, all of whom may be kept 
in court for a wasted day owing to a lack of the businesslike 
methods adopted by His Honour Judge Pugh. Judge Pugh 
has shown that it can be done. May others soon follow his 
example. 


Town and Country Planning : General Development 
Order Amended 


AN important gap in the Town and Country Planning 
(General Development) Order, 1948, has been filled by the 
Town and Country Planning (General Development) Amend- 
ment Order, 1949 (S.I. 1949 No. 195), which comes into 
operation on 23rd February next. The new order lays down 
the procedure for an application to a local planning authority 
under s. 17 of the 1947 Act to determine whether an operation 
or change of use constitutes development, and if so, whether 
planning permission is required, and for appeals to the 
Minister against the local planning authority’s determination. 
The order also makes a number of minor amendments to the 
1948 order, mainly by way of widening the classes of 
development permitted under Sched. I to that order. 
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Consultation on Proposals for Development by Local 
Authorities and Statutory Undertakers 


CIRCULAR No. 65 issued by the Minister of Town and 
Country Planning on 24th January, 1949, refers to Circular 
No. 61, which defined the procedure to be followed by local 
authorities and statutory undertakers in making an application 
for a direction under s. 35 (1) of the Town and Country 
Planning Act, 1947, or in obtaining planning permission for 
their own development. Paragraphs 4 (iii) and 5 (iv) of 
Circular 61 and art. 5 (2) of the Town and Country Planning 
(Development by Authorities) Regulations, 1948, already 
require local planning authorities before making or approving 
such an application to carry out such consultations as they 
would have entered into in regard to an application made to 
them for permission. Circular No. 65 states that from now 
onwards planning authorities should assume full responsibility 
for ensuring that Government departments, as well as any 
other interests likely to be affected by proposals for develop- 
ment, are aware of them. The merits of the development 
will, of course, be a matter for settlement between the local 
authority or statutory undertaker concerned and _ the 
sanctioning department : the local planning authority will be 
concerned only with the planning implications of the proposals, 
e.g., where the site selected for the development is the subject 
of conflicting claims. In such cases they should attempt to 
resolve the conflict so far as can be done locally and with as 
little delay as possible. The form and extent of the consulta- 
tions to be undertaken will be for the local planning authorities 
themselves to decide, as well as the stage at which they take 
place ; to avoid duplication they should first, however, inform 
themselves of the consultations which the developing autho- 
rities themselves have undertaken since they may already 
have consulted the Government departments concerned. 


Plans in Accident Cases 


In this country it is part of some policemen’s training to 
learn to draw maps. In the magistrates’ courts the substan- 
tial accuracy of maps drawn by police officers is not often 
doubted. Certainly their admissibility, provided that the 
author is called to prove the map, cannot be doubted. They 
are even admissible as documents, for what they are worth, 
under the Evidence Act, 1938. It has never been suggested, 
so far as we are aware, in this country that a sketch plan or 
map made by any witness, qualified or not, was not evidence. 
In Eire, it seems, a High Court judge, some five years ago, 
refused to admit a sketch map drawn by a policeman, and 
according to a correspondent, a circuit court judge has 
recently followed this decision. He writes that the whole 
question of plans in legal proceedings is to be raised at a 
meeting of the Royal Institute of Architects in Ireland and 
representations to the Ministry of Justice will follow. It is 
suggested that the institute should invite the Commissioner 
of Police in Eire to retain an architect for the preparation 
of plans to be used in prosecutions before the district court. 
We trust that road accidents in Eire are not so numerous as 
to make this proposition economically worth while. 


Law Reform (Miscellaneous Provisions) Bill 


A PRIVATE member’s Bill entitled the Law Reform 
(Miscellaneous Provisions) Bill has reached its second reading 
in the Commons. Clause 1 is to enable a petitioner to obtain 
a divorce on the ground of insanity where the respondent is 
detained in Scotland under an order made under the Lunacy 
(Scotland) Acts, 1857 to 1919. Under the law as it now 
stands, a petitioner can only do so where the respondent is 
detained in England. Clause 2 is to provide that the court 
may reduce or vary the amount a former husband has been 
ordered to pay his former wife on her remarriage to a man 
able to provide for her. The object of cl. 3 is to make the 
obtaining of the consent of a High Court judge a condition 
precedent to making an infant a ward of court. At present 
anyone may make an infant a ward of court without having 
to secure the court’s approval. The Bill was presented by 
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Sis PETER MACDONALD and has the advantage of support by 
Sir ALAN P. HERBERT, renowned inter alia for his work in 
connection with the passing of the Matrimonial Causes Act, 
1937, and Mr. MANNINGHAM-BULLER. 


The Lands Tribunal Bill 


LITTLE information is available at the time of writing 
concerning the objects of the Lands Tribunal Bill introduced 
by the Chancellor of the Exchequer in the Commons on 
16th February. In its long title it is described as a Bill “ to 
establish new tribunals to determine in place of official 
arbitrators and others certain questions relating to com- 
pensation for the compulsory acquisition of land and other 
matters, and to amend the Acquisition of Land (Assessment 
of Compensation) Act, 1919, with respect to the failure to 
deliver a notice of claim.”’ Details of the Bill will be awaited 
with interest. 

Bankruptcy Rules Amended 


THE Bankruptcy (Amendment) Rules, 1949 (S.I. 1949 
No. 203 (L.2)), issued as we go to press, substitute a new r. 11 
for that in the Bankruptcy Rules, 1915, with effect from 
lst March, 1949. The effect of the new rule is that written, 
typed or printed proceedings in court must be on paper not 
less than 13” x 8” or thereabouts instead of 16” x 10” as 
hitherto. 


Postal Delays 


By arrangement with the General Post Office each issue of 
Tue Soticitors’ JouRNAL should be delivered to any address 
in England and Wales by first post on Saturday morning. 
Some evidence has recently reached us that delivery has not 
been made until the following Monday. Will subscribers 
who can give us any evidence of persistent delayed delivery 
please send us details ? There are, of course, the odd occasions 
when we or the printers are to blame but these are fortunately 
rare. The Post Office, too, also has similar isolated troubles. 
It is the regular failure to deliver of which particulars are 
sought. 

Recent Decisions 


The Judicial Committee of the Privy Council (Lorp 
PorTeER, Lorp MAcDermott and Sir JoHN BEAUMONT), on 
7th February (The Times, 8th February), dismissed the 
petition by Masiu Seph for special leave to appeal from the 
judgment of the High Court of Basutoland convicting him of 
murder, the argument for the Crown having been that a 
submission for the appellant that the evidence of one 
accomplice cannot be corroborated by that of another was 
merely directed to the weight of the evidence and was therefore 
no ground of appeal to the Judicial Committee, which was 
not a revising court of criminal appeal. 


In R. v. Long in the Court of Criminal Appeal (HUMPHREYS, 
Hitspery and Lewis, JJ.), on 7th February (The Times, 
8th February), it was held in a murder case that, while the 
verdict of guilty was not perverse, owing to the number of 
defences, not all of them consistent with one another, which 
were raised in addition to the defence of insanity, which was 
usually the only plea in a case where it was raised, nevertheless 
where the jury had rejected abundant evidence of insanity 
and the judge had made an admitted mistake in his direction 
as to the medical evidence and it was doubtful whether his 
correction was sufficient to remove the wrong impression left 
on the mind of the jury, the right course was for the court to 
act under s. 5 (4) of the Criminal Appeal Act, 1907, and decide 
for themselves whether the accused was insane at the time 
when the blows were struck. 


The Divisional Court (HumpHReys, HiLBery and Lewis, JJ.), 
on 8th February (The Times, 9th February), in R. v. Pereira 
and Others ; ex parte Khotoo Bawasab and Others, dismissed an 
application for an order of certiorari quashing a conviction by 
a stipendiary magistrate, on the ground that it was not the 
practice of the court to grant an order of certiorari when a 
magistrate’s order was in fact under appeal to another court. 
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THE COMMON LAW IN 1948—I 


THE year 1948 will be noteworthy among legal historians, 
it may be supposed, principally on account of the demise, 
at the age of at least 111, of that pariah, that Aunt Sally of 
the social critic, common employment. Sentenced by the 
Law Reform (Personal Injuries) Act, she paid the penalty of 
her intransigence on the 5th July, and with her perished her 
statutory offspring and countervailant, the system of work- 
men’s compensation at the expense of the employer. The 
shades of these stalwarts may continue for some time to tread 
the ramparts, to be gradually replaced by new blood—actions 
against the Crown, for instance, and such prolific adolescents 
as s. 1 of the Evidence Act, 1938. This sort of change is 
organic in a system which endures because of its sound 
historical foundations, but which has long answered irrespon- 
sible taunts of rigidity by cultivating a practical approach 
in the application of its principles. It is proposed, in this and a 
succeeding article, to refer briefly to some cases of the past 
year which indicate the trend of the Common Law to-day, and 
to some others which may have escaped general attention. 
No exhaustive catalogue is intended, and as far as possible 
the ground covered by previous articles in this journal will be 
forsworn. 

Despite judicial disapproval, the doctrine of common 
employment maintained much of its rigour till the end, but 
other reforms, considered by some to be long overdue, have 
seemed at times recently to be losing some of their urgency. 
It is two years since the present Denning, L.J., startled the 
profession with his solution of the problem of holding a party 
to a promise made without consideration (Central London 
Property Trust v. High Trees House |1947] K.B. 130). Now, 
lest a hasty observer should infer that the necessity for 
consideration in the normal case is less pressing than formerly, 
some healthy reminders to the contrary have been 
administered. Thus, in Bob Guiness, Ltd. v. Salomonsen 
(1948) 2 K.B. 42, where the unpaid winner of a bet, on a 
promise being made by the debtor to pay the debt by instal- 
ments, forbore, but without any promise express or -implied 
on the part of the creditor that he would forbear, to report 
the matter to a turf protection society, Denning, J., himself 
stated that the sole question was whether there was a real 
consideration for the promise to pay. Commenting on the 
fictional character which consideration assumes in certain 
cases in legal theory, he says that there is a time to shed 
fiction. Earlier he observes that the cases in which certain 
kinds of promise are enforced without real consideration 
must be treated as exceptions to the doctrine of consideration. 
In the particular circumstances before him, the real considera- 
tion for the debtor’s promise to pay by instalments was the 
antecedent betting debt and nothing else, so that the action 
failed under the prohibition in s. 18 of the Gaming Act, 1845. 

Had there been consideration for the new promise, Hyams v. 
Stuart King (1908) 2 K.B. 696 would have applied to make the 
new contract enforceable, as indeed the Court of Appeal held 
that it did in the contrasting case of William Hill (Park Lane), 
Lid. v. Rose {1948] 2 All E.R. 1107. Denning, L.J., here 
criticised, while following, the decision in Hyams v. Stuart 
King, which it seems is to be tested in the House of Lords in 
the very near future. 

Another case in which the existence of consideration was 
in question was E. Christopher & Co. v. Essig (1948), 
92 SoL. J. 675, in which a firm of estate agents claimed that 
the defendant had broken a sole agency agreement with them 
by disposing of his property through other agents. Lewis, J., 
held on the facts of the case that there was consideration in the 
shape of an implied promise by the plaintiffs to do their best 
to sell the property. 

Estate agents are, indeed, in increasing evidence in the 
reports, a circumstance which we may perhaps partly attribute 
to the variety of the problems of construction suggested by 
the decision in Luxor v. Cooper {1941] A.C. 108. It is the old 
story of a leading case raising as many doubts as it settles. 
So many of these claims for commission turn on the actual 
terms of a particular contract that they make illustrations 


rather than precedents, but illustrations nevertheless of a 
kind helpful to a community in which the house agent’s 
calling plays so vitala part. Reference may usefully be made 
by advisers dealing with this type of case to Dennis Reed, 
Ltd. v. Nicholls |1948] 2 All E.R. 914 and E. H. Bennet 
and Partners v. Millett (1948), 92 Soi. J.675. An entirely new 
twist appears in Wragg v. Lovett [1948] 2 All E.R. 968, which 
concerned an estate agent’s authority to contract for his 
principal and was fully discussed by another contributor 
at 92 SoL. J. 684. 

Also topical has been the rather intangible emergency 
relationship known as agency of necessity. Sachs v. Miklos 
[1948] 2 K.B. 23, followed in Munro v. Willmott (1948), 
92 Sot. J. 662, furnishes a useful summary of this subject 
with the conclusion that the courts ought to be slow to 
increase the number of classes of people who can be looked on 
as agents of necessity. A second point in Sachs v. Miklos 
related to the proper measure of damages in detinue and 
conversion, and on this subject, too, another contributor 
has written (92 Sot. J. 199). But Munro v. Willmott goes a 
stage further than the earlier case in holding that though 
damages are to be assessed according to the value at the date 
of judgment of the chattel converted, the defendant is 
entitled to be credited with sums which he has expended on 
the chattel to bring it to its present value. This credit is not 
a recompense to him, but a necessary element in calculating 
what the plaintiff has lost. 

Other interesting cases have dealt with the measure of 
damages. It is judicially confirmed, for instance, that the 
‘standard of measurement”’ to be observed in the assessment of 
damages for loss of expectation of life laid down by the House 
of Lords in Benham v. Gambling {1941} A.C. 157 ought to be 
revised to take account of the regrettable change in the value 
of money which some readers may have detected since 1941 
(Hart v. Griffiths-Jones [1948] 2 All E.R. 729). In the same 
case, the cost of embalming (but not the cost of a memorial 
stone) was allowed as part of the funeral expenses of a child in 
poor circumstances whose administrator claimed under the 
Law Reform Act of 1934. A case which makes no new law 
but which is of prime interest to those engaged in negotiating 
matters of compensation is Greenham v. Tecalemit, Ltd. 
(1949), 93 Sot. J. 26, where damages of £750 for injuries to 
the plaintiff’s left thumb were reduced on appeal to £350. 
The thumb was left a quarter of an inch shorter than formerly, 
and was painful if knocked in a particular way, but the wound 
had healed and did not interfere with the performance of the 
plaintiff's work on a capstan lathe, though she was unable to 
sew sufficiently to enable her to make her own clothes as 
hitherto. Appealing from a judge on a question of damages 
is, however, still generally a hazardous undertaking. The 
Court of Appeal made it clear in Greenham’s case that it could 
interfere only if satisfied of some mistake of law or 
misapprehension of the facts resulting in a wholly erroneous 
estimate of the damages. 

The crop of defamation cases worthy of report on legal 
grounds has not been large and, moreover, some interesting 
points have, no doubt quite fortuitously, been sidetracked. 
Lawson and Anor. v. Odhams Press, Ltd. {1949| 1 K.B. 129 
promised, at one stage, to provide an answer to the question 
whether the writer of a signed article in a newspaper, being 
in the exclusive employment of the newspaper, is entitled to 
the protection of the rule that in an action for libel against a 
newspaper proprietor who pleads fair comment an interro- 
gatory cannot, except in special circumstances, be allowed 
so as to disclose the source of the information on which the 
alleged libel is based. In South Surburban Co-operative 
Society, Ltd. v. Orum (1937} 2 K.B. 690, the rule had been held 
not to protect a defendant who was merely the writer of a 
letter appearing in a newspaper. The Court of Appeal in 
Lawson's case expressly refrained from deciding the point 
so far as it extended to staff journalists, but proceeded on 
the ground that the learned judge could, in proper exercise 
of his discretion, disallow any interrogatory, including the 
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one in question. Again, in Perera v. Peiris and Anor. (1948), 
92 Sor. J. 688, the Privy Council considered the question of 
privilege in connection with extracts published in a Ceylon 
newspaper from the report of a Bribery Commission appointed 
by the Governor of Ceylon. But the Board based its decision 
on broad grounds of qualified privilege, the absence of express 
malice being admitted, and did not enquire whether the 
commission’s proceedings were such that absolute privilege 
attached to a fair report of them. 

An unusual case of nuisance may form an appropriate 
half-close to this review. The second defendants in Holling v. 
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Yorkshire Traction Co., Ltd. [1948] 2 All E.R. 662 permitted 
clouds of smoke and steam to be discharged from coke ovens 
situate some fifty yards from a road in such a way that the 
vapour was occasionally blown low over the highway. A 
collision took place amid the obscurity of one of these clouds. 
It was held that, though the production of the vapour was 
incident to an ordinary and lawful use of land, its presence 
on the road was a nuisance for which the second defendants 
were responsible. They were also held guilty of negligence 
in failing to post men to warn traffic of the danger. 


j.F.J. 


TOWN AND COUNTRY PLANNING ACT, 1947 


LOCAL LAND CHARGES AND INOUIRIES TO LOCAL AUTHORITIES 


In an article at 92 Sor. J. 383, the effect of the Town and 
Country Planning Act, 1947, and of the Local Land Charges 
(Amendment) Rules, 1948 (S.I. 1948 No. 1283 (L.12)), was 
considered. To recapitulate, briefly some of the points made, 
it was stated that- 

(1) resolutions relating to planning schemes under the 
old Town and Country Planning Acts and resolutions to 
adopt standard widths under s. 1 and restrictions under 
s. 2 of the Restriction of Ribbon Development Act, 1935, 
should remain in the appropriate local land charges registers, 
notwithstanding the repeal of the relevant legislation by the 
1947 Act ; 

(2) no entry of the automatic application of s. 2 of the 
1935 Act to roads classified on 17th May, 1935, would 
appear in any register and a supplementary inquiry should 
therefore be made as to this ; 

(3) conditional interim development permissions under 
earlier planning legislation, preserved by s. 76 of the 1947 
Act, would have to be registered as local land charges as 
from Ist July, 1948, owing to the repeal of certain words in 
the Law of Property (Amendment) Act, 1926, effected by 
the 1947 Act ; 

(4) conditional planning permissions granted after Ist 
July, 1948, would have to be registered as local land charges 
in Pt. II] of the register of the borough or county district 
concerned ; 

(5) conditional ribbon development consents issued by 
county councils and registered in Pt. IV of the county 
local land charges registers would have to be transferred to 
Pt. Il] of the appropriate county district council register 
as planning charges. 

There has since been considerable discussion with regard 
to some of these points, and in addition there have been issued 
the Local Land Charges (Amendment No. 2) Rules, 1948 
(S.1. 1948 No. 2471 (L.28)), and the revised approved Forms of 
Enquiries of local authorities. It is felt, therefore, that a 
further article on the foregoing and allied points may be 
useful. 

In the first place, it should be emphasised that four of the 
five points detailed above relate to previous planning control 
and the great importance of this to a purchaser’s solicitor, and 
particularly of finding out when planning control or ribbon 
development control first commenced in respect of any 
particular property, were mentioned in an article at 92 Sot. J. 
669. That such important matters are open to argument and 
that it was necessary to issue a second set of rules amending 
the Local Land Charges Rules so soon after the first set (only 
five months) are further examples of the small attention that 
the conveyancing effect of the 1947 Act seems to have received 
during its early stages. 

With regard to the first point, the continued retention of 
resolutions relating to planning schemes in local land charges 
registers, a reader drew attention to a statement that para. (a) 
of s. 15 (7) of the Land Charges Act, 1925, as amended by the 
Law of Property (Amendment) Act, 1926 (which provided for 
the registration as a local land charge of any town planning 
scheme or any authority or resolution to prepare or adopt such 
a scheme), has been repealed by the 1947 Act, and he drew 


the inference from this that such resolutions need not continue 
to be registered. 

The statement as to repeal is quite correct. The repeal is 
consequential on the abolition of the planning scheme 
procedure in the earlier legislation. It does not, however, 
affect the liability up to the date of the repeal to make the 
necessary entries in the register. Rule 13 (2) of the Local 
Land Charges Rules, 1934, provides for the cancellation of an 
entry when a charge has been discharged oz becomes un- 
enforceable. It may be argued that the repeal of the old 
planning scheme, procedure has made the charge or restrictions 
created by a resolution to prepare a scheme unenforceable, 
the express purpose of the resolution, namely, to prepare a 
planning scheme, having been abolished. The effect, however, 
of s. 75 of the 1947 Act is to render the charge or restrictions 
on land created by the resolution enforceable for at least three 
years from the Ist July last and in my opinion the contention 
that they should be retained is correct. If this contention is 
not correct, then it would be essential to address an inquiry to 
the borough or district council concerned to find the date of the 
resolution to prepare a scheme initiating planning control. 
It will be noticed, however, that the new Forms of Enquiry 
approved by The Law Society and the various associations of 
clerks of local authorities contain no such inquiry. It seems 
reasonable to assume, therefore, that these bodies also take the 
view that such resolutions should remain in the registers. 
If, however, a reader should receive a certificate of search 
without an entry of such a resolution, it is suggested that he 
should ask the local authority specifically about the date. 

There seems no doubt that the resolutions under ss. 1 
and 2 of the 1935 Act will remain in the registers. 

The second point, as to the automatic application of s. 2 
of the 1935 Act, is referred to later in a comparison of the three 
approved forms. 

The remaining three points may be dealt with together in 
conjunction with the new Local Land Charges (Amendment) 
Rules. Various arguments have been advanced that con- 
ditional planning permissions, whether taking effect by virtue 
of s. 76 of the 1947 Act, preserving conditions on interim 
development permissions and ribbon development consents 
under the earlier law, or granted under the new Act after the 
Ist July, 1948, do not require to be entered in the local land 
charges register. Perhaps the most attractive of these 
arguments is that conditional permissions are in fact relaxa- 
tions of the prohibition on development contained in the Act 
itself, and, therefore, the condition is imposed by the Act and 
not by any positive action of a local authority. In this 
connection a reader has asked whether refusals of permission 
should be registered as local land charges. In asking this 
question the reader referred to the fact that the Local Land 
Charges (Amendment) Rules, 1948, amend the definition of 
‘Planning charges’ contained in the 1934 Rules so as to 
include prohibitions or restrictions, and he also drew attention 
to the new definition of “‘ Planning charges’ in the Amend- 
ment (No. 2) Rules, 1948, which reads: ‘‘ ‘ Planning charges ' 
means local land charges, other than charges securing the 
payment of money, which are prohibitions of or restrictions on 
the user or mode of user of land or buildings which take effect 
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by virtue of the Act of 1947 or the Acts relating to previous 
planning control.” 

In my opinion refusals do not require to be registered as 
local land charges, as the refusal does not alter the effect of 
the statutory restriction or by itself impose any _pro- 
hibition or restriction. Comprehensive as the  defini- 
tion of ‘ planning charges’’ quoted above is, it must be 
remembered that the rules are procedural only, prescribing 
in what part of what register a charge is to be registered, fees 
payable, and so forth. They do not affect the substantive 
law contained in the Land Charges Act, 1925, as amended. 
Reverting, however, to the question of conditional permissions, 
this Act, as amended, requires the registration as local land 
charges of prohibitions or restrictions on the user or mode of 
user of land or buildings binding on successive owners of land 
and, inter alia, enforceable by virtue of any conditions 
attached to a consent, approval or licence. It seems clear 
that a large number, at least, of conditional permissions, 
will require to be registered, e.g., those imposing building 
lines, restricting occupation to members of the agricultural 
population, or restricting development within a use class 
in the Use Classes Order. On the other hand it is quite 
usual to impose positive conditions, e.g., requiring a building 
to be painted green or the construction of a waiting bay or 
service road. Can these be said to be prohibitions or 
restrictions ? Generally speaking positive covenants may be 
drawn in the negative, e.g., no access shall be obtained except 
from a service road to be constructed, etc., and, despite the 
fact that the making of an access is an engineering operation 
and not a material change of use for the purpose of the 1947 
Act, it seems quite arguable that a condition imposed in 
relation to a property that no access shall be had from it to a 
public highway except in a certain manner is a prohibition 
or restriction on the user of that property. A quite usual 
condition is that requiring the removal of buildings, or the 
discontinuance of a use, and the reinstatement of the land at 
the end of a certain period (s. 14 (2) (b) of the 1947 Act). 
This, though positive in form, is in effect a prohibition or 
restriction on the use of the land after the end of the period. 
It may be that the statutory prohibition would revive at the 
end of the period, making registration unnecessary in any 
event. However, if the condition became void against a 
purchaser for money or money’s worth because it should have 
been and was not registered, it would seem that the permission 
would cease to be a limited period permission and the general 
statutory prohibition would not revive. Local planning 
authorities will, therefore, in my opinion, be well advised to 
register all conditional permissions whether taking effect under 
s. 76 or granted after Ist July, 1948. 

It may be mentioned that the Ministry of Health Memo- 
randum 223/L.C., which accompanied the Amendment 
(No. 2) Rules, 1948, expressly refers to the fact that the new 
definition of ‘‘ Planning charges ’”’ includes any prohibitions 
or restrictions arising by the operation of s. 76. It seems 
clear that the Ministry regard conditional permissions creating 
prohibitions or restrictions as registrable. 

All planning applications under the new Act and _ the 
decisions on them will appear in the register kept under 
s. 14 (5) of the Act, and it might be thought that the foregoing 
discussion is somewhat academic. This, however, is not so. 
In the first place, previous permissions and consents preserved 
under s. 76 will not in any case appear in the s. 14 (5) register, 
and secondly, whereas the purchaser for money or money’s 
worth is completely protected if the condition should have 
been entered in the local land charges register, and was not 
entered, or disclosed in the certificate of search, he would 
only at least have an action for damages for negligence if it 
was not entered in the s. 14 (5) register. If it was entered in 
the s. 14 (5) register but was not disclosed in response to the 
approved Enquiry Form he will not even have this, for the local 
authority will have disclaimed responsibility for the accuracy 
of its reply ; whether the disclaimer would be effective if the 
entry was not made seems doubtful. 

So far as planning is concerned the new Local Land Charges 
(Amendment No. 2) Rules, 1948, do two things. First, by the 





SOLICITORS’ 








JOURNAL (Vol. 93] 111 


new definition of “ planning charges’’ they make it quite 
clear that conditional permissions and consents preserved by 
s. 76 of the 1947 Act are planning charges and therefore must 
go in Pt. III of the register of the borough or county district 
concerned. Opinion was divided as to whether or not the 
earlier Amending Rules had this effect. Second, by r. 5 
they introduce a new r. 10B into the principal rules providing 
that registrations of planning charges made before 30th 
November, 1948, in Pts. III and LV of any register shall remain 
effective without further registration. This, among other 
things, avoids the necessity for the transfer of conditional 
ribbon development consents from Pt. IV of a county council 
register to Pt. III of the county district council register 
(point (5) at the beginning of this article), a task which, 
as mentioned in the earlier article, would have been a heavy 
one. 

The moral, so far as a purchaser’s solicitor is concerned, is 
that where property lies in an administrative county he would 
be well advised to search in both the county and county district 
council registers. 

If we turn now to the new approved Forms of Enquiries to 
local authorities we shall find some rather surprising differences. 
There are now three forms, one for county borough councils, 
one for county councils (other than London), and one for 
county district councils. The differences lie between the form 
for county councils and those for county borough and district 
councils, and it is evident that the county councils are more 
generous in the information they are willing to give. As 
county and county borough councils are both local planning 
authorities it is proposed to examine the differences between 
these two. 

The main differences lie in inquiries 2, 10, 11 and 12 in the 
county council form, none of which appear at all in the county 
borough form. 

Question 2 is that relating to the automatic application of 
s. 2 of the Restriction of Ribbon Development Act, 1935, 
which, as has already been shown, is an important con- 
sideration for purchasers. Question 10 relates to the register 
of advertisement consents and asks whether it is kept by the 
county or county district council and if the former whether 
there are any, and if so what, entries ; this question cannot be 
considered so serious an omission as questions 2, 11 and 12, 
as it is only rarely that a purchaser is much concerned with 
advertisements, but where he is, the second part of the 
question as to entries in the register is certainly relevant. 

Question 11 is, however, most important, asking as it 
does whether the county council has made or resolved 
to make any order for the revocation or modification of a 
development permission (s. 21) for removing authorised 
buildings or works or discontinuing an authorised use (s. 26) 
for the preservation of trees and woodlands (s. 28), or for the 
preservation of buildings of special architectural or historic 
interest (s. 29). These orders do not become registrable as 
local land charges until they take effect, which may be some 
months after the resolution to make them and after they have 
been made. Notice of the making of these orders has to be 
served on the owner of the property affected, and it may be, 
though there is some doubt, that such a notice would be an 
outstanding notice for the purpose of question 2 on the county 
borough form. But even the notice may not be served for 
some time after the resolution to make the order. Question 12 
on the county council form relates to payment of compensa- 
tion under s. 20 of the Act, which is important because, in 
effect, the existing use value of the property is diminished 
by the amount of the compensation. 

The county district council form is similar to that for county 
borough councils, though for some reason the order of the 
earlier questions is varied. County district councils are not 
local planning authorities, but control of development and 
allied functions under Pt. III of the Act may be delegated 
to them. Questions 10, 11 and 12 are therefore relevant so 
far as district councils are concerned, though the wording 
would require suitable amendment. It is perhaps particu- 
larly curious that there is no counterpart to question 10 
relating to the advertisement applications register as there is 
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to question 5 on the county council form relating to the planning 
applications register. The omission of question 2 from 
the county district council form is not important, as the 
information will be forthcoming from the county council. 

Subject to the foregoing observations, the approved forms 
contain all the questions that a purchaser’s solicitor may 
reasonably expect to have answered, and it is unlikely that 
authorities will be prepared to answer additional questions 
unless there are special circumstances relating to a particular 
property which should be explained when asking them. 

It will be noted that all the forms contain a disclaimer of 
responsibility for the accuracy of the answers. In the light of 
this it is suggested that suitable inquiries as to the planning 
matters involved, e.g., as to whether there have been any, 
and if so what, planning applications affecting the property, 
should be put to the vendor. 

In conclusion, two points may be mentioned. First, the 
fee corresponds to the fee charged for the requisition for 
the official search, varying with the number of contiguous 
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parcels. Second, the index to the local land charges register 
and the indices to the register of planning applications and 
advertisement applications will normally take the form of a 
map, in most areas the Ordnance Survey map. If a quick 
reply to a search and inquiries is expected it is therefore 
particularly important to define the property so that its 
boundaries may be fixed on the index map. The best method 
of doing this is to annex a plan sufficient to identify the 
property from the Ordnance Survey. In old-established built- 
up areas street numbering may suffice, but in built-up areas 
in an administrative county a plan is still desirable for the 
county council search, for the officer responsible in the county 
offices is hardly likely to be sufficiently familiar with every 
town in the county to identify a property without a plan. In 
any case to describe a property as ‘‘ The Limes, High Street,’’ 
does not define what land and ancillary buildings go with it, 
which may be important as a planning application may affect 
one part of a property only. 
R. N. D. H. 
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THE PENULTIMATE INSTALMENT ? 


WE have already considered those provisions of the Criminal 
Justice Act, 1948, which came into force on 13th September, 
1948, and 27th December, 1948 (see 92 Sor. J. 490 and 639). 
Further instalments of the Act become operative on Ist April 
and 18th April, 1949 (S.I. 1949 No. 139, Criminal Justice 
Act, 1948 (Date of Commencement) Order, 1949, dated 
28th January, 1949). As a result of this latest Statutory 
Instrument the whole Act will be in operation from 18th April, 
1949, with the exception—and it is a big exception—of the 
sections relating to Probation and Discharge and certain 
provisions as to Remand Homes. 


Persons of unsound mind and mental defectives 

Sections 62 to 64 come into force on Ist April next. There- 
after we must be careful to refer only to “ Broadmoor 
Institutions ” and “ Broadmoor patients,” and in no circum- 
stances to the more offensive titles ‘‘ Criminal lunatic asylum ” 
or “ Criminal lunatic.””. Provision is made for the making of 
rules, for the care and treatment of patients, by the Board of 
Control with the approval of the Minister of Health. 

The remaining sections in this instalment come into force 
on 18th April, 1949. 


Penal servitude, hard labour and prison divisions 

Sir Edmund du Cane, Chairman of the Prison Commissioners, 
writing as long ago as 1885, said: ‘“‘ The distinction made by 
the use of the term ‘imprisonment’ to denote sentences of 
two years and under and ‘ penal servitude ’ to denote sentences 
of five [later three] years and upwards no longer has any 
significance now that they are both carried out in the United 
Kingdom, and it is misleading, for both classes of prisoners 
are undergoing ‘ imprisonment ’ and are equally in a condition 
of ‘ penal servitude.’ The only point to be kept in view is 
that the treatment should be adapted to the length of the 
sentence.” He similarly criticised the use of the phrase 
“hard labour.” At long last s. 1 of the Act of 1948 abolishes 
penal servitude, hard labour and prison divisions. After 
18th April there will be merely a general power to pass sentence 
of imprisonment for a term not exceeding the maximum 
term of penal servitude or imprisonment now applicable. The 
Statute Book is purged by the complete repeal of the Hard 
Labour Act, 1822, the Transportation Acts, 1824 to 1847, 
the Convict Prisons Acts of 1850 and 1853, and the repeal of 
the appropriate sections of the Prison Acts and Penal Servitude 
Acts. 

Section 69 provides for commutation of the death sentence, 
in the case of a conditional pardon, to a sentence of imprison- 
ment. Section 57 empowers the Secretary of State to release 


on licence a person serving a term of imprisonment for life 
subject to conditions specified in the licence and subject to 
recall, and s. 56 provides for remission for good conduct and 
for release on licence of young offenders. 


The office of the directors of convict prisons is naturally 
abolished and the Prison Acts, 1865 to 1898, will apply, 
subject to adaptations and modifications made by the 
Secretary of State, to the former convict prisons (s. 51). 

Severe restrictions on corporal punishment in prisons were 
imposed by the Prison Act, 1898, and are retained and 
extended by s. 54 of the Act of 1948. It will be confined to 
cases of mutiny, incitement to mutiny and gross personal 
violence to an officer of a prison, committed by a male prisoner. 
It must not be inflicted without the order of the visiting 
committee or board of visitors or sometimes of a metropolitan 
police magistrate or a stipendiary magistrate, and only after an 
inquiry on oath, and after the order has been confirmed by the 
Secretary of State. It must not exceed eighteen strokes of 
the ‘‘ cat’ or birch for persons of twenty-one years and over, 
and twelve strokes for those under twenty-one. 


Persistent offenders 

It is generally accepted that the problem of the persistent 
offender, the habitual criminal, the recidivist—call him what 
you will—is at once one of the most important and difficult 
of the problems of punishment and treatment of offenders. 
The Prevention of Crime Act, 1908, introduced for certain 
habitual offenders a system of preventive detention for not 
less than five and not more than ten years, to run after the 
term of penal servitude imposed for the crime charged on the 
indictment. The procedure under the Act of 1908 was 
cumbersome and illogical. It was disliked equally by the 
courts, the {juries, the prison authorities and the offender. 
It was widely criticised and in practice frequently ignored. 
The Act of 1948 abolishes the ‘‘ dual system” of penal 
servitude followed by preventive detention and introduces 
a term of corrective training or preventive detention which 
will be awarded in lieu of any other punishment. Two main 
classes of persistent offenders are envisaged, those of twenty-one 
to thirty years of age, for whom only the new “ corrective 
training ”’ will be possible, and those not less than thirty years 
of age who may as an alternative in appropriate circumstances 
receive the more severe preventive detention. Under s. 21 (1), 
a person who is not less than twenty-one years of age and 
(a) is convicted on indictment of an offence punishable with 
imprisonment for a term of two years or more ; and (5) has 
been convicted on at least fwo previous occasions since he 
attained the age of seventeen of offences punishable on 
indictment with such a sentence, may, if the court is satisfied 
that it is expedient with a view to his reformation and the 
prevention of crime that he should receive training of a correc- 
tive character for a substantial time, followed by a period of 
supervision if released before the expiration of his sentence, 
be given, in lieu of any other sentence, a sentence of corrective 
training for not less than two nor more than four years. 
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Under s. 21 (2) a person who is not less than thirty years of 
age and (a) is convicted on indictment of an offence punishable 
with imprisonment for a term of two years or more; and 
(b) has been convicted on indictment on at least three previous 
occasions since he attained the age of seventeen of offences 
punishable on indictment with such a sentence, and was on 
at least two of those occasions sentenced to Borstal training, 
imprisonment or corrective training, may, if the court is 
satisfied that it is expedient for the protection of the public 
that he should be detained in custody for a substantial time, 
followed by a period of supervision if released before the 
expiration of his sentence, be given in lieu of any other 
sentence, a sentence of preventive detention for not less 
than five nor more than fourteen years. 

Before sentencing any offender to corrective training or 
preventive detention, the court must consider any report or 
representations which may be made to the court by or on 
behalf of the prison commissioners on the offender’s physical 
and mental condition and his suitability for such a sentence. 

Thus the Act of 1948 makes two substantial changes in the 
old and unpopular system. First, the definition of the status 
of the offender is clear and the difficulties of establishing 
to the satisfaction of a jury that “ he is leading persistently a 
dishonest or criminal life’ and the complications of R. v. 
Turner {1910} 1 K.B. 346, R. v. Waller {1910} 1 K.B. 364, 
R. v. Norman |1924) 2 K.B. 315, and R. v. Paul {1925} 
1 K.B. 77, are disposed of. Secondly, as has been indicated 
above, the system is now a “ single system,” with the reforma- 
tive aim predominant and the old retributive preliminary 
period of penal servitude abolished. 

Section 22 provides for notification of address by certain 
discharged prisoners and s. 23 for at least three days’ notice 
to the offender and the court of the intention to prove previous 
convictions. 

It must be remembered that the Act of 1908 raised hopes, 
subsequently shown to be false, as to the solution of the problem 
of persistent offenders. That Act can only be described as a 


A Conveyancer’s Diary 





SOME recent decisions on the construction and effect of 
forfeiture clauses are rather confusing and, on first impression, 
not easy to reconcile. The question raised in each of these 
cases is whether a transaction or event which would otherwise 
undoubtedly bring the forfeiture clause into operation still 
has that effect if the transaction or event in question affects 
not the whole, but part only, of the fund or income held on 
protective trusts. I propose to-day to review these cases 
briefly from the point of view of this question, leaving out of 
account the further question which every case on the operation 
of a forfeiture clause necessarily also involves, viz., whether 
such an event has in fact happened as to bring the clause into 
operation at all. 

It will, I think, make the point which I wish to emphasise 
stand out more clearly if the cases are not taken in a strict 
chronological order. In Re Wightman (not reported, but of 
which a very brief note appears at [1947] 2 All E.R. 647), 
an interest in residue was settled on the beneficiary for life 
provided that ‘if any act or event shall be done or happen 
whereby the interest . . . given to my wife if belonging 
absolutely to her would become vested in or charged in favour 
of some other person ’”’ then such interest should cease to be 
payable to her. The beneficiary was living in. France in 1940 
when the Trading with the Enemy Act, 1939, became 
applicable to her, and as a result the income of the residue 
became payable to the Custodian of Enemy Property. 
Romer, J., held that the beneficiary’s interest had not 
‘become vested in or charged in favour of” the Custodian ; 
all he had acquired was the right to receive part of that 
interest, viz., that part of it payable until the end of the war. 

In coming down on the side of a strict construction of the 
clause Romer, J., was applying a well-established principle. 
In the course of his judgment in Re Brewer |1896) 2 Ch. 503 
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dismal failure. It will be interesting to watch the application 
and effect of the new Act, butit is too soon to express 
optimistic views as to its success. 
Juvenile offenders 

Sections 18 and 19 introduce new forms of treatment for 
young offenders. Those of fourteen to twenty-one years may 
be detained in a “ detention centre” for a term of three 
months, those of twelve to twenty-one years may be ordered 
to attend at an “ attendance centre’ for a number or hours 
up to twelve in the aggregate. Space does not permit a 
detailed consideration of these provisions, but a later article 
will, it is hoped, deal with them more fully. 
Bail 

Practitioners will no doubt remember the decisions in 
Ex parte Blyth (1944) K.B. 532, and Re Lyttleton (1944), 
172 L.T. 173, that a judge in chambers had no inherent 
jurisdiction to grant bail pending the determination of a case 
stated from quarter sessions or pending an appeal from a court 
of summary jurisdiction to quarter sessions. Comprehensive 
provisions as to the granting of bail on appeal, case stated or 
application for certiorari are now set out in s. 37. 
Miscellaneous 

Section 61 relates to removal of prisoners to or from Scotland 
and from the Isle of Man or Channel Islands ; s. 70 (1) amends 
the Forfeiture Act, 1870, consequent on the abolition of 
penal servitude ; s. 73 applies ss. 1 and 2 (abolition of penal 
servitude, etc., and of whipping) to courts-martial. 

The new sections in force are, therefore, as follows: 

On Ast April, 1949.—Sections 62-64 and the relevant 
portions of ss. 77, 79, 81 and 83, and of the appropriate 
schedules. 

On 18th April, 1949.—Sections 1, 18, 19, 21-23, 37, 51, 
54, 56, 57, 61, 69, 70 (1), 73 and the relevant portions of 
ss. 77, 78, 79, 81, 82, 83 and their schedules. 

Changes in the law of probation and discharge of offenders 
are still to come. O. 


FORFEITURE CLAUSES 


(the facts of which case are not of interest from the present 
point of view), Chitty, J., as he then was, observed: “ In 
construing clauses of cesser or forfeiture such as that before 
me, the court is not at liberty to depart from the language 
of the document. The words ‘or cease to be payable to 
himself’ are not in the settlement : and J find myself unable 
to say that, by any just method of construction applicable to 
such clauses, I ought to supply those words.””— That is to 
say, no interpretation should be put upon a clause of this 
kind which necessarily involves the interpolation of words 
not actually contained therein. . 

The next of the series of recent decisions was [vaenkel v. 
Whitty [1948] Ch. 55. This was a case of a covenant to pay 
the beneficiary a monthly sum for a named period “ or until 
some act or event shall sooner be done or happen whereby 
the monthly sums hereby covenanted to be paid or some 
part thereof if belonging absolutely to the beneficiary would 
become vested in or charged in favour of some other person.’ 
In May, 1940, the beneficiary went to Austria and conse- 
quently became an “enemy.’”” Roxburgh, J., considered 
the effect of the legislation concerning trading with the enemy, 
and held that (a) a monthly instalment under the covenant 
became, as a result of that legislation, payable to the Custodian 
within fourteen days of its falling due to be paid, and 
(b) once a particular instalment became so caught by that 
legislation, it became vested in the Custodian for the purposes 
of the forfeiture clause. The event which that clause 
provided for had, therefore, happened, and there was a for- 
feiture with the result that nothing became payable to the 
Custodian under the covenant. 

This decision is, if one may say so with respect, unexception- 
able; but in the course of his judgment Roxburgh, J. 
(doubtless dealing with a point raised in argument), made the 
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following observation : “ If the words ‘ or some part thereof ’ 
had been omitted, it would have been as impossible to argue in 
this case that all the sums of money vested in the Custodian 
as it was to argue that the income of a trust fund vested in him 
in Re Wightman.” 

Now, as the same learned judge observed in Re Haynes 
[1949] Ch. 5, a certain earlier decision on the same point, that 
in Re Dennis {1942} Ch. 283, had not been cited in argument 
either to Romer, J., in Re Wightman, or to himself in Fraenkel 
v. Whitty. The earlier decision was irrelevant in the latter 
of those two cases, but very material in the former, since, in 
Re Dennis, Farwell, J., in virtually undistinguishable circum- 
stances, reached a conclusion diametrically opposed to that 
reached in Re Wightman. In Re Dennis, the beneficiary 
was entitled under a settlement to the income of a fund during 
his life until any act or event should happen whereby that 
income would, if belonging to him absolutely, become vested 
in or charged in favour of some other person. By a supple- 
mental deed it was provided that for six years the trustees 
should pay the beneficiary not more than £1,000 a year out of 
the income of the fund and accumulate the balance, and hold 
the capital of the fund (including the accumulations) in trust 
for the beneficiary if he should be living at the end of the six- 
year period, and subject thereto on the trusts of the original 
settlement. The effect of the supplemental deed was, there- 
fore, to deprive the beneficiary during the six-year period of 
a portion of the income of the fund, and to give him a con- 
tingent interest in the part of the income which was to be 
accumulated, but the beneficiary retained the right to some 
of the income during the six-year period. 

It was argued on-the beneficiary’s behalf that as the for- 
feiture clause in the original settlement referred to “‘ the 
income ”’ it had no application where only a proportion of the 
income had been diverted as a result of the supplemental 
deed. Farwell, J., rejected this argument. He referred to 
the passage quoted above from Ke Brewer as justifying the 
proposition that “it is not possible for the court to supply 
words in a forfeiture clause,’ but his conclusion was that it 
was the clear intention that the forfeiture clause should 
operate if any part of the income became vested in another. 

The last of the cases is Re Haynes. In this case the benefi- 
ciary was entitled to a share of residue, subject to forfeiture if 
at the period of distribution he should have done or suffered 
anything whereby his share, if belonging to him absolutely, 
would have become vested in or payable to some other person. 
Before the period of distribution the beneficiary had covenanted 
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with his marriage settlement trustees to pay to them one- 
third of his share under the prior settlement in circumstances 
which, as Roxburgh, J., found, amounted to an equitable 
assignment of one-third of that share and so brought the 
forfeiture clause prima facie into operation. But this 
assignment affected only a part of the share, and it was argued 
that on the authority of Re Wightman there could be no 
forfeiture for that reason. But Re Dennis was also cited, and 
Roxburgh, J., held himself bound to follow that decision in 
preference to Re Wightman, in which (as has been seen) 
no mention was made of the earlier decision. Roxburgh, J., 
did, however, express the view that in effect the judgment of 
Farwell, J., in Re Dennis, involved the interpolation, by 
necessary implication, of some additional words in the 
forfeiture clause, contrary to the general rule that such 
interpolation is not permissible. It is, therefore, not at all 
impossible that at some future date Re Dennis may be 
disapproved ; but at the moment it is law, and the necessary 
consequence of that is that Re Wightman cannot be regarded 
as an authority. 

The result of these decisions is that if a beneficiary has an 
interest subject to forfeiture, that interest is liable to cease 
in any event the result of which is to vest or charge that 
interest, in whole or in part, in or in favour of a third person, 
whether the forfeiture clause is expressed to come into opera- 
tion on a vesting or charge affecting the whole or any part of 
that interest or not. This state of the law underlines the 
necessity of explaining with the greatest care to any prospec- 
tive testator or settlor the exact effect that a forfeiture clause, 
unless suitably qualified, will have on the freedom of the 
beneficiary, not only to fritter away his inheritance, but to 
do or join in doing so many of the things which a prudent and 
sensible person may often wish to do with funds in settlement. 
It should be remembered that an unqualified forfeiture 
clause (a) may prevent the exercise of the statutory power of 
advancement in favour of a person entitled in remainder 
(Re Stimpson |1931) 2 Ch. 77) ; (+) may prevent a release of a 
life interest and a consequent acceleration of interests in 
remainder (often very desirable to avoid estate duty); and 
(c) will generally operate in a manner contrary to what 
one may presume to have been the settlor’s real intentions. 

A forfeiture clause is very easy to qualify in such a way as 
to render it inapplicable to transactions of the kind just 
mentioned ; a short and simple form to this effect can be 
found in the ‘‘ Conveyancers’ Year Book’’ for 1943, at 
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REDDENDUM AND COVENANT TO PAY RENT 


THAT wisdom as well as wit is a characteristic of a certain 
county court registrar whose utterances the London evening 
newspapers frequently report was demonstrated by the 
guarded language he used towards a weekly tenant on a 
recent occasion. “The present view is that it is for you 
to look out for your landlord or agent, and hand him your 
rent.” 

The question whether it is the landlord’s duty to collect 
rent or the tenant’s duty to seek out the landlord and pay 
him when no covenant to pay it can be found to have been 
entered into is, in fact, not an easy one. I believe that 
on analysis the difficulties will be found to be due to two 
factors : mistaken application of the law relating to forfeiture 
for non-payment of rent, as it stood before draftsmen hit upon 
the idea of inserting the words “‘ whether lawfully (or formally) 
demanded or not ”’ and before the Common Law Procedure 
Act, 1852, s. 210, came to the rescue of landlords who had 
omitted to insert such; and ambiguity of the expression 
“implied covenant,”” which has sometimes been taken to 
mean a covenant which the law will consider binding on one 
party once the relationship of landlord and tenant is 
established, and at other times a covenant created by words 
in an instrument which imply rather than express the particular 
obligation. 


The first-mentioned difficulty need not detain us, the fallacy, 
which was due in the main to a misapplication or misreading 
of Coke-upon-Littleton, at p. 201), having been tersely 
exposed by Martin, B., when, in his judgment in Haldane v. 
Johnson (1853), 8 Exch. 689, he pointed out that the passage 
relied upon concerned conditions. The defendant in that 
case had entered into an express covenant to pay, and his 
answer to the claim for rent due at Christmas was that he 
had been at home from half an hour before sunset, etc., 
but neither the plaintiff nor anyone on his behalf had called. 

But when there are no words by which the tenant expresses 
a promise to pay the rent reserved, the position is apt to 
be obscure. There are a number of authorities which seem 
to brush aside the suggestion that the presence or absence 
of such words will make any difference to the rights of the 
parties ; others illustrating the idea that the land is the 
real debtor and that rent—the very word meaning something 
given back (perhaps the slang expression “ rake-off’’ aptly 
conveys this)—being essentially something that issues from 
it, is, unless the tenant undertakes to treat it as an ordinary 
debt, payable on the demised premises. 

Taking a number of the former kind first, one finds that 
insistence on the importance of the reddendum is not incon- 
sistent with liberal interpretation of instruments. In 
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Harrington v. Wise (1596), Cro. Eliz. 486, a claim for a half- 
year's rent was based on a document which had some of 
the features of a lease and some of those of an agreement 
for such, and contained the words “‘ Provided always that 
the said W [the defendant] shall pay to H [the plaintiff] 
annually during the term, at the feasts of St. Michael and the 
Annunciation, £120 by equal portions.”” Having unsuccess- 
fully argued that the instrument was merely an agreement 
for a lease, the defendant fell back on a contention that no 
rent had been reserved, the only remedy being forfeiture. 
Dismissing this, the Court of Queen’s Bench held that an 
agreement that rent should be paid annually tantamounted 
as if there had been a reservation by words of reservation. 
And in Drake v. Munday (1631), Cro. Car. 207, dealing with 
a case in which there was a covenant but again no reddendum 
and the plaintiff was executor but not heir of the landlord, 
it was likewise held that the rent had been duly reserved. 
A more modern instance was afforded by Doe d. Rains v. 
Kneller (1819), 4 C. & P. 3; there was an agreement by which 
one party agreed to demise, the other to execute a counter- 
part accepting the term “at and under” the clear yearly 
rent of £80, payable quarterly on the usual quarter days, 
agreeing to insure, repair, etc., and concluding with a pro- 
vision that if the rent reserved or any part should be twenty- 
one days in arrear the intending landlord should have the 
same power of distress as if the lease had been granted, 
and that he should have a power of re-entry on breach of any 
of the agreements. In defence to a claim for forfeiture for 
non-payment of rent, it was argued that no rent had in fact 
been reserved. Tenterden, C.J., held that the ‘‘ at and under ”’ 
constituted an agreement on which assumpsit could have 
been brought and which was covered by the agreed forfeiture 
clause. 

But if other provisions can imply a reddendum not 
expressed, can a reddendum imply a covenant? This is, of 
course, the vital question for the purposes of the matter 
under discussion. Roll, C.J., twice held that it could. In 
Newton v. Osborn (1653), Sty. 387, and in Porter v. Swetnam 
(1053), Sty. 400, the executors of an original lessee and of 
an assignee of the lease respectively were sued for rent under 
leases which contained reddenda (‘ yielding and paying .. .’’) 
but no covenants to pay the rents reserved. In the one 
case the learned chief justice said: “‘ The reservation of rent 
doth seem an express covenant for it is the agreement of 
both parties” ; in the other: ‘I hold that here is an express 
covenant, for, the words are the agreement of both parties 
to the indenture.’’ In the same century, it was held in 
Giles v. Hooper (1690), Carth. 135, perhaps the earliest case 
in which incidence of liability for outgoings was in dispute, 
that by accepting a lease “rendering {80 per annum 
rent, free and clear from al] manner of taxes, etc.,”” the defen- 
dant had, though there was no covenant to that effect, 
undertaken to pay the figure named without deduction. There 
appears, however, to be nothing more up to date to support 
the view that a reddendum is as good as a covenant than 
Steward v. Wolveridge (1832), 9 Bing. 60, which was an 
action not between landlord and tenant but between original 
lessee and first assignee of the lease, the assignment being 
expressed to be “ subject to the rent reserved in the lease.” 
The defendant had assigned to another party, who had 
defaulted, and the landlord had recovered from the plaintiff ; 
it was held that the words cited entitled him to recover from 
his assignee though the rent claimed had accrued due after 
the further assignment. 

Authority to the contrary is provided by an anonymous case 
noted briefly at 1 Sid. 447, the date being 1670, and the 
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decision being thus after those recorded by Style, but before 
that given by Carthew. The note says that no action would 
lie based on a mere “ yielding and paying "’ provision. There 
are a number of other decisions in which the Obligation 
has been recognised but characterised as “implied ” : 
Harper v. Burgh (1077), 2 Lev. 206, the substantial point 
of which was that a release of express covenants did not . 
affect the force of the reddendum ; Webb v. Russell (1789), 
3 Term Rep. 393, concerned a lease made by a mortgagor 
and mortgagee, but in which the tenant covenanted to pay 
rent, etc., with the mortgagor only, and Lord Kenyon, L.J., 
spoke of the “ implied covenant, arising from the ‘ yielding 
and paying ’.”” In Vyvyan v. Arthur (1823), 1 B. & C. 410, 
which seems to be the latest authority on this side, a redden- 
dum which reserved not 6nly rent but the doing of suit at 
the lessor’s mill by grinding all such corn there as should be 
grown, etc., was said by Holroyd, J., to imply a covenant 
which ran with the land. ; 

But these cases which decide whethgr or not an obligation 
runs with the land are not necessarily decisive when it comes 
to the question whether a covenant implied from other 
provisions obliges the tenant to seek out his landlord in 
order to pay the rent. The nearest we can get to is, I think, 
represented by the cases of Crouche v. Fastolfe (1680), T. Raym. 
418, observations made by Bayley, J., in Rowe v. Young 
(1820), 2 Br. & B. 165, and dicta of Martin, B., in Haldane v. 
Johnson, supra. 

Crouche v. Fastolfe was, at least, an action for rent ; but it 
was a point of pleading that came up for discussion. There 
was, apparently, no covenant, i.c., express covenant ; the 
plaintiff demurred to a plea alleging readiness on the day 
when payment became due and since; the plea was held 
good. Rowe v. Young was actually a case on a bill of exchange, 
in which the House of Lords consulted the judges. The 
passage from the judgment referred to runs: “ Another 
class of cases which I will mention are cases of rents. Rent 
is reserved in some cases generally and then the proper 
place for payment, the place appointed by law, is the land 
out of which it issues. In some cases it is expressly made 
payable at some other place... The declaration, in such 
cases, is always general...it never alleges attendance or 
demand... but merely non-payment by the defendant. . 
The principle is . . . that it will continue due, though there be a 
neglect on the part of the creditor to attend...; it is a 
matter of defence on the part of the defendant to show that 
he was in attendance to pay, but the ,plaintiff was not in 
readiness to receive; the defence will, generally speaking, 
be in bar of damages only, not in bar of debt, and must, be 
accompanied with a bringing of the debt into court.” 
Haldane v. Johnson, mentioned earlier, is direct authority 
that an express covenant obliges the tenant to seek out his 
landlord and pay him; and Martin, B., indicated that the 
position in the case of a bare reddendum would bt that 
disclosed by Crouche v. Fastolfe. 

These cases all date from a period before weekly tenancies, 
with which county courts are so familiar, became common ; 
and while most landlords owning “ weekly properties ”’ 
have found it pays them to collect rather than figure in a 
leading case, an increase in the percentage demanded by 
collectors has, in view of the fact that rentscannot be increased, 
caused them to reflect on the possibilities. On the whole, 
I consider that the view cautiously expressed which I cited 
at the commencement of this article should prevail; but | 
know that at least one county court registrar strongly disagrees 


with it. 
R. B. 


WILLS AND BEQUESTS 


Mr. Albert Edward Francis Francis, retired solicitor, of St. John’s 
Wood, left £144,591. 
_Mr. Arthur Reginald Marchant, solicitor, of Sidcup, left 
£33,634. 





Mr. Harry Rhys Maunsell, solicitor, of Killiney, County 
Dublin, left £45,976. 

The Rt. Hon. Sir Frederick John Wrottesley, P.C., lately a 
Lord Justice of Appeal, left £70,699. 
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HERE AND THERE 


ERMINE TO SILK 

Ar the moment of writing, the seasonal list of those who are to be 
called within the Bar to join the ranks (is it unkind to say the 
queue ?) of His Majesty’s counsel learned in the law has not 
been announced. True an advance guard of five gallant knights 
has already ridden forward into the unknown, but theirs is a 
rather special case. Their past has been noted in the high places, 
and it would seem that their future is assured. They are those 
former judges in partibus (if we may borrow an ecclesiastical 
term), prematurely restored to the bosom of their mother 
Britannia by the recent changes in the articles of association of 
her imperial family. Having worn the ermine in Calcutta, 
Madras and Kangoon, they are now (by one of those paradoxes 
so dear to our nation) to be protected against the rigours of a 
return to wintry Britain with a few yards of black silk, but this 
silk has a lining, for it was announced by the Crown Office that 
the object of their appointment was “‘ that advantage may be 
taken of their judicial experience for the purpose of obtaining 
their help at Assizes when required.” One hopes that, from the 
elevation of the Bench, Manchester and Carlisle will not appear 
too distressingly unfamiliar to constitutions attuned to the ways 
of Madras and Calcutta. 


PROSPECTS WITHIN THE BAR 
AND what of the rest—‘‘ the suicide squad ”’ they have been 
called—who are going to venture forth from the familiar security 
of the junior benches with no promises of social security to hearten 
them? The risk was never slight, but current opinion seems to 
hold strongly that for any but the specialist in some such 
remunerative branch of practice as Revenue, say, the chances 
of anything but otium cum dignitate (and far too much of the 
otium) are exceedingly remote. There are far more labourers 
than grapes in the vineyard. What will be the effect of the 
abolition of the ‘‘ two-thirds rule”’ none can say for certain, 
but, although on the face of it one might expect a rosier dawn 
for the silks, there are strong enough reasons for thinking it 
may not turn out that way. Human nature has a way of working 
things out in practice not quite as they might be calculated on 
paper. The popular theory is that a particular case calls for the 
weight and experience of a leader to handle it in cuurt. Enter 
the leader. Thenceforth the junior is an idle and, at best, a purely 
ornamental appendage and should be remunerated accordingly. 
Leaving aside any false perspective in this picture, in practice 
the opinion of the junior who has drafted the pleadings carries 
great weight with the solicitor in deciding whether or not a leader 
should be taken in. There is a vast number of borderline cases 
and, faced with the difference between a nominal pittance and a 
substantial fee, who shall say how many juniors may not nerve 
themselves to carry the full and final responsibility on their own 
shoulders ? 
NO CERTAINTY ANYHOW 

Ir was once said by Bray, J., that no junior who has not been 
carning £4,000 a year for three years could be sure of success as a 
leader. On the bare figures that sounds sufficiently discouraging 
but, translated into terms of modern values, it would be pro- 
hibitive enough to thin the ranks of the King’s Counsel to a 
shadow, till like shadows they departed to join the serjeants- 
at-law among the mummified remains in the law’s lumber room. 
But for anyone who insists on demanding certainty of success, 
the Bar is no place anyhow, so the gallant “‘ suicide squad ”’ 
marches forward in review order from full-bottomed wig to buckled 
shoes—morituri te salutant—and some will live to stand a 
tip-toe when the day is named in after years. One of the present 
Lords Justices once told me how, when he was in his teens and 
thinking of coming to the Bar, his father brought him to the 
Temple for some advice from a friend eminent in the law. 
““What’s your digestion like ?’’ demanded the great man 
abruptly. The young man gave a satisfactory answer. ‘‘ That’s 
all right then,’’ came the reply, ‘“‘ There’s more guts than brains 
in this profession.” 





RIcHARD RoE. 





The University of London announce a course of two lectures 
on “ The Making of a Dominion Constitution’’ by Sir Ivor 
Jennings, M.A., Litt.D., LL.D., J.P. (Vice-Chancellor of the 
University of Ceylon) to be given at The London School of 
Economics and Political Science, Houghton Street, Aldwych, 
W.C.2, at 5 p.m., on 28th February, and 7th March. Admission 
free, without ticket. 
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CORRESPONDENCE 
[The views expressed by our correspondents are not necessarily those of 
THE Soticitors’ JOURNAL] 
Solicitors’ Remuneration 


Sir.—We have read with great interest the account of the 
proceedings of The Law Society’s Special General Meeting as 
reported [at 93 So. J. 84]. We have been particularly 
interested in the remarks made by Mr. L. C. Bullock as to the 
necessity of allowing the profession greater gross takings so that 
they can provide conditions of service second to none for their 
statt. 

While not suggesting that the scale charges of certain other 
professions are excessive, it is an undeniable fact that the general 
public cheerfully pay an estate agent far more money for selling 
a house, even in to-day’s sellers’ market, than to the solicitor who 
carries out the legal work of the conveyance. 

Even so we think it undeniable that conveyancing is better 
paid than common law, particularly county court work. We 
therefore think it may be very risky for the profession to commit 
itself to take on what may be a vast increase of such work before 
it has satisfied itself that the promised new scale of county court 
costs will be sufficient to enable it to attract and to pay good 
salaries to the extra staff required. 

The Legal Aid Bill appears to have many snags and diffi- 
culties which the great body of the profession immersed in their 
daily responsibilities have hardly had time to digest. While 
there is still time might we suggest that the opinion of the whole 
profession could be tested if The Law Society would send out a 
kind of questionnaire relating to the principal points of criticism so 
far brought out in the legal periodicals and at the Special General 
Meeting. I’, G, and P. M. Ropinson. 

Ilkeston. 
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NOTES OF CASES 


HOUSE OF LORDS 
SHIPPING : UNSEAWORTHY VESSEL 
Monarch Steamship Co., Ltd. v. Karlshamns Oljefabriker, A.B. 
Lord Porter, Lord Wright, Lord Uthwatt, Lord du Parcq, 
and Lord Morton of Henryton. 9th December, 1948 

Appeal from the Court of Session, First Division. 

Buyers, in whose shoes, as endorsees of a bill of lading, the 
plaintiffs now stood, bought a cargo of soya beans to be shipped 
from Manchuria to Karlshamn as the nominated port. Owing 
to the unseaworthiness of the vessel chartered by the buyers 
from the defendants she was delayed, could not reach Karlshamn 
before 3rd September, 1939, and was ordered by the British 
naval authorities to go to Glasgow and discharge her cargo. 
The cargo was later transhipped to Sweden at a cost to the 
plaintiffs of £21,600. A war-risks clause in the charterparty 
provided that if the ship should be ordered by authority not to 
go to the agreed port of discharge, and discharged at another 
port as ordered, she should be entitled to freight as if she had 
discharged at the port originally agreed. The plaintiffs claimed 
the cost of the transhipment as damages for the breach of 
warranty of seaworthiness. The courts in Scotland upheld the 
claim, and the shipowners now appealed. The House took time 
for consideration. 

Lorp PorTER—the other noble lords agreeing that the appeal 
should be dismissed—said that the defendant shipowners should 
have delivered the beans at Karlshamn within a reasonable 
time. They failed to do so, because of their breach of contract 
to provide a seaworthy ship. The additional expense of carrying 
out the contract must therefore fall on them, for, if they had not 
taken so unduly long a time over the voyage, the ship would have 
reached Karlshamn before the outbreak of war and the hire of 
the additional ships would have been unnecessary. The ship- 
owners relied on the war-risks clause, and contended, further, 
that, even without it, they had fulfilled their obligations since, after 
the outbreak of war, the ship was under obligation to obey the 
orders of the British Admiralty, and it became illegal to go to or 
discharge at any other port than Glasgow. Was the delay due 
to initial unseaworthiness not the factor which brought the 
clause into operation and so caused the diversion of the ship to 
Glasgow and her failure to reach Karlshamn ? The Admiralty 
orders were binding on her, but was not the effective cause which 
necessitated those orders and made obedience compulsory not 
the delay in the voyage brought about by the ship’s unseaworthi- 
ness on Sailing? Both questions should be answered in the 
affirmative because, in the conditions existing in April, 1939, 
when the ship was chartered, the shipowners should have foreseen 
that delay might result in diversion of the ship. As to remoteness 
of damage, the transhipment costs naturally and directly flowed 
from the unseaworthiness, for the plaintiffs were not obliged to 
accept the beans in any quarter of the globe where they could 
sell them for as high a price as at the contractual port. They 
were not obliged to accept any such substituted performance. 
Appeal dismissed. 

APPEARANCES: Siy William McNair, K.C., and E. W. Roskill 
(Botterell & Roche, for Beveridge, Sutherland & Smith, WS., 
Leith, and Montgomerie -lemings Fyfe Maclean & Co., Glasgow) ; 
Hill Watson, K.C., and G. Reid (both Scottish Bar) (Thomas 
Cooper & Co., for (Boyd, Jameson & Young, W.S.). 

[Reported by R. C, Carsurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 


RATING: EXEMPTION: SCIENTIFIC SOCIETY 
Battersea Borough Council v. British Iron & Steel 
Research Association 
Bucknill and Denning, L.JJ., and Jenkins, J. 
3rd December, 1948 

Appeal from the Divisional Court. 

The memorandum and articles of association of the respondents, 
an association incorporated as a company limited. by guarantee, 
stated that its objects were, among others, to promote research 
and scientific work in connection with the iron and steel trade or 
industry and allied trades or industries, to establish and equip 
laboratories for the purposes of that activity, to carry out 
experiments, technical work, etc., in connection with those trades 
or industries, to provide funds for the above-mentioned activities, 
to investigate and develop inventions useful to those trades or 
industries, and to fulfil other similar functions. The association 
had itself taken out three patents concerning improved methods 
for employing iron and steel. The association’s income for a 
Specimen year was shown to consist of £60,000 being subscriptions 


SOLICITORS’ 


JOURNAL (Vol. 93] 117 


and contributions in support of general funds, £2,000 voluntarily 
contributed by an associate member and £29,700 in the form of 
a Government grant. By s. 1 of the Scientific Societies Act, 
1843, exemption from rates is conferred on the premises 
“belonging to any society instituted for purposes of science 
... exclusively . . . provided that such society shall be 
supported wholly or in part by annual voluntary contributions 

.”’ The Divisional Court, on a Case Stated, regarded the 
case as concluded by R. v. British Non-Ferrous Metals Research 
Association (1932), 16 R. & I.T. 136, and held that the association 
was exempt from rates under that section. The borough council 
appealed. (Cur. adv. vult.) 

JENKINS, J.—BucKNILL and DENNING, L.JJ., concurring— 
said that the question whether the association was “‘ instituted for 
purposes of science . . . exclusively ’’ must be determined by 
reference to the purposes of the association as defined by its 
constitution rather than the purposes which it might actually 
have pursued in practice, though recourse might be had in an 
appropriate case to evidence of the actual activities of the 
association as an aid to construction, The fact that an authorised 
purpose had not been pursued was irrelevant to the question at 
issue until that purpose was by appropriate procedure removed 
from the range of authorised purposes. Therefore, it was not 
conclusive in the association’s favour that there was no evidence 
of its actual participation in any activity not strictly scientific. 
The association’s purposes, in particular the carrying on of 
“technical ’’ work, an expression of wider import than 
“* scientific,’ and also the providing of funds and the furthering 
of technical education, could not be regarded as confined to 
science. Especially, the taking out of patents was not the 
promotion, but the commercial exploitation, of science. As to 
the question of support by voluntary contributions, the associate 
member’s annual contribution of £2,000, assuming it to have been 
voluntary, could not, since it amounted only to some 2 per cent. 
of the association’s income, be regarded as even partial “support ”’ 
of the association for the purposes of s. 1 of the Act of 1843. 
The section, on a reasonable construction, required that the 
association should be dependent for its support either wholly 
or to something more than a merely nominal extent on voluntary 
contributions. Having regard to the important business advan- 
tages calculated to accrue to members of the association from 
the promotion of its defined objects, the £60,000 contribution from 
the Iron and Steel Federation (to which all members of the 
association must belong) could not be classed as a voluntary 
contribution any more than if it had been made in the form of 
contributions from members themselves direct. Those contribu- 
tions were not voluntary, for they were not in substance 
charitable or altruistic in character: see Inland Revenue 
Commissioners v. Forrest (1890), 15 App. Cas. 334. Finally, 
the Government grant, being a contribution to the association 
made at the expense of the general body of taxpayers, was not 
a ‘‘ voluntary contribution ”’ within the meaning of the section. 
The association accordingly did not qualify for exemption under 
the section from rating. Appeal allowed. 

APPEARANCES: Harold Williams, K.C., and Percy Lamb 
(Sharpe, Pritchard & Co., for The Town Clerk, Battersea) ; 
Rowe, K.C., and Roots (Allen & Overy). 

(Reported by R. C. Cataurn, Esq., Barrister-at-Law.] 


RATING: PLANT IN STEEL WORKS 
Cardiff Rating Authority and Others v. Guest, Keen 
and Baldwin’s Iron and Steel Co., Ltd. 
Bucknill and Denning, L.JJ., and Jenkins, J. 
3rd December, 1948 


cross-appeal from the Divisional Court 


Appeal and 
(92 Sot. J. 298). 

The iron and steel works of a company contained, infer alia, 
(a) four blast furnac s, two fixed steel-melting furnaces and 
sixty-nine coke ovens ; (b) five tilting furnaces ; and (c) gas and 
hot and cold blast mains. Cardiff Rating Authority made a 
proposal, which Cardiff Assessment Committee confirmed, for an 
increase in the assessment to rates of the works to £80,327 net 
annual value and £20,082 rateable. The former Kecorder of 
Cardiff, on the company’s appeal, reduced the proposed rating 
assessment in respect of the plant in category (a) because it was 
short-lived, and, while valuing the works as a whole on the 
“contractor’s basis,” rejected that method of valuation in 
respect of that plant, to each item of which as a unit he assigned 
a separate net annual value. The tilting furnaces were elaborate 
appliances, 30 ft. long and 18 ft. wide, with an area of some 
800 sq. ft., and weighing over 300 tons. Each one rested by its 
own weight on steel rollers resting on curved roller paths, 
themselves supported on concrete piers. The furnaces could be 
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lifted off the piers for the repair of the rollers and paths. The 
mains were overhead mains at a height of from 10 ft. to 35 ft. 
above the ground, made up of 20 ft. lengths bolted together, 
resting on, but not attached to, steel vertical supports. The 
external diameter varied from 20 in. to 96 in., and the hot blast 
mains were lined with brickwork. It was admitted that the 
supporting structures of the tilting furnaces and mains were 
rateable, but the Recorder held that these furnaces and mains 
themselves were not rateable because they were movable. He 
reduced the figures to £58,000 and £14,000 net annual and 
rateable values. The committee and the authority appealed to 
the Divisional Court, which upheld the Recorder’s decision on 
(a), but held that the tilting furnaces and mains were rateable. 
The rating authorities appealed, and the company cross-appealed. 
(Cur. adv, vult.) 

DENNING, L.J.—BucknIiLt, L.J., and JENKINS, J., concurring 
—discussing category (a), said that the attack on the Kecorder’s 
reasoning would only be valid if the contractors’ basis were a 
test prescribed by law; but it was not: it was only one of the 
ways in which the tribunal of fact could form some idea of what 
a hypothetical tenant would pay. ‘The effective capital value at 
the beginning of a furnace’s life of five years would be very 
different from that at the end of it. What figure should be 
taken ? The possible variations might be so great that the 
contractor’s basis ceased to be a significant factor in the assess- 
ment. In such a situation the tribunal of fact might prefer to 
take some other basis, such as that of the “ unit basis.”” In the 
case of a battery of furnaces any one unit obviously would have 
a different value from any other, according to its age, and a 
convenient method was to assess it at so much a unit and 
multiply by the number cf units. In applying the unit basis, the 
tribunal had before it the evidence of experts giving their opinion 
of the value based on their experience and in comparison with the 
assessments made on similar hereditaments in other parts of the 
country. Such a method helped to secure uniformity of 
treatment over the industry. The Kecorder was entitled to take 
the contractor’s basis for part of the works and the unit basis for 
specified parts if for any reason he thought that it was better 
to take the unit basis. As to categories (b) and (c), a structure 
was something of substantial size which was built up from 
component parts and intended to remain, presumably on a 
permanent foundation. It was still a structure even though 
some of its parts might be movable. A windmill or a turntable 
was a structure. A thing not permanently in one place was not 
a structure, but might be in the nature of a structure if it had a 
permanent site and had all the qualities of a structure save that 
it was on occasions moved on or from its site. Thus a floating 
pontoon and a transporter gantry were in the nature of structures. 
Accordingly, the tilting furnaces and mains were in the nature 
of structures, and were, therefore, rateable. He (his lordship) 
could not, however, understand why the Divisional Court had 
assessed the tilting furnaces on the contractor’s and not on the 
unit basis, having regard to their decision on the first point. 
The increase of assessment, therefore, found by that court, 
£5,937, should be reduced to £2,437, and the company’s appeal 
succeeded to that limited extent. Kating authority’s appeal 
dismissed. 

APPEARANCES : Comyns Cary, K.C., and R. Gwyn Rees (Church, 
Rendell & Co., for Llewellyn & Hann, Cardiff) (Company) ; 
Rowe, K.C., and Roskin (Theodore Goddard & Co., for The Town 
Clerk, Cardiff); Roskin (Theodore Goddard & Co., for W. J. 
Thomas, Cardiff) (Cardiff Assessment Committee). 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.) 


CHANCERY DIVISION 
CONTEMPT OF COURT: WARD IN CHANCERY: 
PROCEEDINGS IN CHAMBERS: PUBLICATION OF 
REPORT IN NEWSPAPER 
In re Beaujeu 
Wynn Parry, J. 4th February, 1949 

Motion, 

On 15th November, 1948, in proceedings concerning infants 
who were wards of court, Wynn Parry, J., made two orders. 
The proceedings were heard, and the orders made, in chambers. 
On 30th November, 1948, a daily newspaper, of which the 
respondent was the editor, in a report of the hearing of a case ina 
Canadian court, incidentally referred to the proceedings of 


15th November, 1948, before Wynn Parry, J., in chambers, 
The applicant, who was the mother of the two wards of court, 
moved for leave to issue a writ of attachment against the 
respondent on the ground that the newspaper report referred to 
proceedings held in chambers. 
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Wynn Parry, J., delivering a considered judgment, said 
that in proceedings involving wards of court the judge had 
a complete discretion to allow or forbid publication of the pro- 
ceedings or any order made therein. In the absence of any 
special direction, it would prima facie be a contempt of court to 
publish an account of proceedings relating to an infant conducted 
in chambers without express permission of the judge who heard 
the case. On the other hand, it would not be a contempt of 
court to publish the order, or an accurate summary of the order, 
made in such proceedings unless the judge directed that neither 
the order nor such summary be published. No such direction 
was made by him (the learned judge) in this case, and the act 
complained of did not, therefore, constitute a contempt of court. 
But even if his conclusion had been otherwise, the contempt 
involved would have been of the most technical character and 
he was satisfied as to the good faith of the newspaper in the 
matter. The information, which was supplied to the respondent’s 
newspaper by a reputable news agency, was inaccurate ; if the 
proceedings had taken place as reported, they would have taken 
place in open court and not in chambers. The night editor, 
who acted for the respondent, could not have known from a mere 
perusal of the information supplied that the proceedings had 
taken place in chambers. Re Martindale {1894} 3 Ch. 193 
distinguished. Motion dismissed. 

APPEARANCES: FR, E. Manningham-Buller, K.C., and Neil 
Lawson (Kenneth Brown, Baker, Baker); Sir Valentine Holmes, 
K C., and John Davidson (Simmons & Simmons). 

(Reported by Ciive M. Scumitrnorr, Esq., Barrister-at-Law.]} 


COURTS (EMERGENCY POWERS): MORTGAGOR'’S 
BANKRUPTCY: FINANCIAL DIFFICULTIES LEADING 
TO BANKRUPTCY 
In re A Legal Charge (dated 26th November, 1937) 
Roxburgh, J. 8th February, 1949 

Summons. 

The applicant was the mortgagee of a mortgage of £1,700 
on a block of flats belonging to a mortgagor who had become 
bankrupt. The mortgaged property forming part of the bank- 
rupt’s estate, the mortgagee asked for leave under the Courts 
(Emergency Powers) Act, 1943, ss. 4 (3) and 1 (4), to exercise 
his remedies against the trustee in bankruptcy. The trustee 
(1) tendered evidence intended to show that the bankrupt’s 
inability to perform her obligations and her financial difficulties 
prior to and leading to her bankruptcy were directly or indirectly 
attributable to the war, and (2) that the property would be 
saleable in three months for £8,000 whereas, if it was sold earlier, 
it would realise considerably less though more than the debt 
secured by the mortgage. 

ROXBURGH, J., said that the trustee, in whom the equity of 
redemption was vested, was a person affected by the exercise of 
the mortgagee’s remedies in the meaning of s. 4 (3) of the Act and 
had been made properly a respondent to the summons, As to 
the contentions of the trustee, (1) the court had to consider 
whether the trustee in bankruptcy was “‘ unable immediately ”’ 
to perform the obligations by reason of circumstances directly or 
indirectly attributable to the war. The trustee’s ability or 
inability to do so could not be affected by any investigation 
into the financial difficulties of the mortgagor prior to her 
bankruptcy. Consequently, the evidence tendered, so far as 
relating exclusively to the circumstances leading to the financial 
difficulties of the mortgagor prior to her bankruptcy, was inadmis- 
sible ; (2) the word “ unable ” to perform ins. 1 (4) of the Act did 
not mean “‘ unable in the prudent course of management,”’ as was 
contended on behalf of the trustee. But even if it meant that, 
the court would not feel disposed to exercise the discretion which 
it had under that provision, in favour of the trustee who could 
easily extricate himself from the difficulty in which he found 
himself, e.g., by borrowing the money necessary to redeem the 
mortgage. Leave to exercise the mortgagee’s remedies granted. 

APPEARANCES: Buckley (Butt « Bowyer); Stanley Rees 
(A, FF. & R. W. Tweedie). 

(Reported by Ciive M. Scumitrnorr, Esq., Barrister-at-Law.] 
PRACTICE NOTE: DUTY OF SOLICITORS TO 
WATCH LISTS 
In re Hunt, deceased ; Hunt v. Brewell 
In re Sydenham, deceased ; Lloyd’s Bank v. Sydenham 

9th February, 1949 

In both these two cases the summons having been adjourned 
into court was put in the warned list and subsequently in the cause 
list for the day, but when the cases were called on there was no 
appearance of counsel or solicitors in court, 


Roxburgh, J. 
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ROXBURGH, J., said that the first case had been in the warned 
list for over a week but no one was present when it was called on. 
The lists were published for the information of solicitors and 
others, and if they were not watched it would be impossible to 
carry on the business of the courts. The solicitors of both parties 
had failed in their duty without adequate excuse, but he would 
not strike the case out of the list, but accept the apologies which 
had been tendered. No costs were to be allowed for that day 
on either side. The second case, in which the same thing had 
happened, was somewhat different. It originally came before 
Vaisey, J., who was put to much inconvenience because no counsel 
had been briefed for some of the defendants. The solicitor was 
now in attendance, and it appeared that there had been misunder- 
standing of a Practice Note issued by Vaisey, J., some time ago. 
The solicitor who had misinterpreted the note was not exclusively 
to blame, and part of the blame must be borne by the plaintiffs’ 
solicitors. The Practice Note was in a case of In re Upson, 
which came before Vaisey, J., on 28th June, 1946 (90 Sot. J. 358). 
It said that when a summons was adjourned into court, the 
plaintiffs’ solicitors ought to write to all the defendants’ solicitors 
notifying them of the adjournment and asking them for the names 
of counsel briefed or to be briefed at the hearing, and this 
information was to be supplied as soon as possible. Telephonic 
communication was not regarded as a satisfactory substitute for 
letters. The solicitor for the defendant in question who had 
attended the appointment before the master and knew that he had 
adjourned the case into court interpreted the note as though 
it absolved him from any duty to watch the list until he had heard 
from the plaintiffs’ solicitor. Taking liberties with a Practice 
Note might lead to unexpected consequences of a serious character. 
However, the defendant’s solicitor had apologised. It was the 
duty of the solicitor of any party to an originating summons to 
watch the list after it had been adjourned into court, and he was 
not entitled to rely on the performance by the plaintiff’s solicitor 
of his duty under the Note as a condition precedent for his own 
obligation to watch the list. 

(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
LICENSING : APPEARANCE OF BIAS 
R. v. Caernarvon Licensing Justices; ex parte ‘Benson and 
Another 
Lord Goddard, C.J., Hilbery and Birkett, JJ. 1st December, 1948 

Application for an order of certiorari. 

The applicants, licensed victuallers, applied to the licensing jus- 
tices for an alteration in the permitted hours of opening of certain 
licensed premises, Among many opponents of the application 
was a religious body. On a Sunday evening at a certain 
Congregational church a meeting was held of the members 
of the church and a resolution passed expressing opposition to 
the change in drinking hours. One, Williams, one of the justices 
who determined the application, was a deacon of that church 
and present at the meeting, but he took no part in presentation 
of the resolution and did not vote on it. The justices having 
refused the application, an order of certiorari was now sought to 
quash their order on the ground of Williams’ bias. 

Lorp Gopparp, C.J.—HILBERY and BirKETT, JJ., agreeing 
said that the question was not whether Williams was or was not 
in fact biassed, or thought or did not think that he was, but 
whether an ordinary person aware of the particular circum- 
stances would think that he must be. As Lord Hewart, C.]J., 
had said in FR. v. Sussex Justices [1924] 1 K.B. 256, at p. 259, 
justice “‘ should manifestly and undoubtedly be seen to be done.” 
Ik. v. Fraser (1893), 9 T.L.R. 613, was barely distinguishable 
from the present case. As FR. v. Kent Justices (1880), 44 J.P. 
298, showed, certiorari and not mandamus was the proper order 
to make here. Application granted. 

APPEARANCES : Squibb (Rhys Roberts & Co., for Price-White 
and Co., Bangor); Elwyn Jones (Hatchett Jones & Co., for 
Trevor, Roberts & Simons, Caernarvon) (justices) ; Coplestone 
Boughey (Elwyn Jones & Co., Bangor) (for a temperance society). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


ELECTRICAL UNDERTAKING: UNSAFE SYSTEM 
Barcock v. Brighton Corporation 
Hilbery, J. 9th December, 1948 
Action. 
The plaintiff, an electrical fitter, was employed by the 
defendant corporation at one of their electricity sub-stations 
which was a factory within the meaning of the Factories Act. 
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As an assistant fitter he had been engaged to assist in making 
tests in connection with high-voltage electrical installations, 
those tests, to save time, not being carried out by his superiors 
in accordance with reg. 18 of the Electricity (Factories Act) 
Special Regulations, 1908 and 1944, but according to a method 
of their own devising. The plaintiff, having become a person 
competent and authorised to do so, came under a duty to make 
the tests himself, and he used the method which he had seen 
his superiors use. An explosion occurred during a test so made, 
and he received injuries in respect of which he now sued the 
corporation. 

Hitpery, J., said that in his opinion the plaintiff had 
established a case of breach of common-law duty by the corpora- 
tion in failing to provide a safe system of working. An employer 
did not provide a safe system of working by telling an employee 
to read and comply with the regulations as the corporation 
had done here. The employers had provided an unsafe system. 
It followed that the plaintiff was left to his own devices in 
deciding how the test was to be made. During all the time 
he had been engaged on the work he had seen his superiors 
carry it out in the way in which he himself performed it. He 
was not guilty of contributory negligence because he did not 
break away from the system which he found in use and devise 
some other for himself. The plaintiff was not wanting in 
reasonable care because he accepted such risk as there seemed 
to be in doing the work in the way in which he had always seen 
it done. Judgment for the plaintiff for £3,767. 

APPEARANCES: Beney, K.C., and Everett (Rowley, Ashworth 
and Co.); Granville Sharp, K.C., and M. Maxwell (William 
Charles Crocker). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DIVISIONAL CourRT 
STREET TRADING: RIGHT OF APPEAL 


Stepney Borough Council v. Joffe 
Same v. Diamond; Same v. White 
14th January, 1949 

Case Stated by a metropolitan magistrate. 

By s. 21 (3) of the London County Council (General Powers) 
Act, 1947, a borough council may revoke an annual licence 
granted by them to a street trader if the licensee “ is on account 
of misconduct ... in their opinion unsuitable to hold such 
licence.’”’ By s. 25 (1), any person “ aggrieved ”’ by the revocation 
of a street trader’s licence ‘‘ may appeal to a petty sessional 
court and on any such appeal the court may confirm, reverse or 
vary the decision of the borough council.”” The respondents, 
three street traders who had been convicted of selling goods for 
more than the legal maximum price, had their licences revoked 
by the appellant borough council. The magistrate allowed their 
appeals, and the borough council now appealed to the Divisional 
Court. 

Lorp Gopparp, C.J.—HuMPHREys, J., ‘agreeing—said that 
the jurisdiction of the petty sessional court on an appeal under 
s. 25 (1) was not, as the borough council contended, limited to 
the question of law whether there was evidence on which the 
borough council might find it reasonable to revoke a licence. 
The right of appeal under the subsection was unrestricted, and 
it was accordingly open to the appellate court to substitute its 
opinion as to reasonableness for that of the borough council. In 
one of these cases, however, the trader had been convicted of a 
serious offence in selling food at too high a price. In such a case, 
the trader’s licence having consequently been revoked by the 
borough council, the appellate court should not regard as 
conclusive in favour of the appellant trader that the licence 
issued to him by the Ministry of Food had not been revoked in 
consequence of the conviction ; for the question whether he was 
a fit person to hold a street trader’s licence was for the court 
and not for the Ministry. The court could not, however, upset 
the magistrate’s decision. Appea! dismissed. 

APPEARANCES: Havers, K.C.,and Sebag Shaw (The Town Clerk, 
Stepney); Lester and Ahern (Harry Baker ; Conway & Conway ; 
Scott & Son). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


Lord Goddard, C.J., and Humphreys, J. 


DIVISIONAL CouRT 

HACKNEY CARRIAGE: INSUFFICIENT INDICATION 

Eccles v. Kirke 
Lord Goddard, C.J., Humphreys and Finnemore, J J. 

20th January, 1949 

Case Stated by the Kecorder of Bradford. 

A motor car licensed as a hackney carriage by the borough of 

Wakefield carried two signs reading ‘‘ M. Mosley, Wakefield 19,” 
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Mosley being the name of the owner. Those signs were carried 
in compliance with a byelaw of the Wakefield licensing authority, 
which provided : ‘‘ Every proprietor of a hackney carriage shall 
cause the number of the licence granted to him in respect of such 
carriage ”’ to be indicated on the vehicle in a prescribed manner, 
which was not, however, that prescribed by the Road Vehicles 
(Registration and Licensing) Regulations, 1941. The plates carried 
by the vehicle indicated to the constabulary of the licensing authority 
and to some of the inhabitants of the borough that the car was 
a hackney carriage. The plates in question had been inspected 
and passed by the constabulary of Wakefield, and all hackney 
carriages licensed by that borough carried the same form of 
plate. The driver of the vehicle was prosecuted by the police of 
the neighbouring borough of Bradford for driving the car there 
without its having a sign as prescribed by reg. 30 of the Regula- 
tions of 1941, contrary to s. 11 (1) of the Roads Act, 1920. 
By reg. 30 of the Road Vehicles (Registration and Licensing) 
Regulations, 1941, any vehicle chargeable with duty as a hackney 
carriage “shall display in addition to the index mark and 
registration number of the vehicle a mark of the dimensions and 
form set out in Sched. V hereto . ” The sign so prescribed 
is a semi-circular plate bearing the words ‘‘ hackney carriage ”’ 
and the number of seats in the vehicle fixed with the ordinary 
number plate. The Recorder allowed the driver’s appeal from 
his conviction, and the prosecutor now appealed. 

Lokb GoppARb, C.J.—HuMmPHREYS and FINNEMORE, JJ., 
agrecing—said that compliance with the byelaw made by the 
Wakefield licensing authority did not absolve the owner of the 
hackney carriage from the obligations imposed by reg. 30. The 
mere indication ‘“‘M. Mosley, Wakefield 19” did not indicate 
that the vehicle was a hackney carriage within the requirement 
in s. 11 (1) of the Act of 1920. The driver was accordingly guilty 
of the offence charged. Appeal allowed. 

APPEARANCES: J. S. Snowden (Torr & Co., for The Town Clerk, 
Bradford) ; H. Rk. B. Shepherd (Maude & Tunnicliffe, for Green, 
Williamson & Way, Wakefield). 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


SOCIETIES 


At the annual general meeting of the HuLL INcoRPORATED 
Law Society, held on 3rd February, the following officers were 
elected : Col. Edgar Laverack, President; G. T. Righall, Esq., 
Vice-President ; D. P. Shackles, Esq., Hon. Secretary; and 
Col. A. V. Khodes, Hon. Treasurer. In his address, the President 
commented on the Legal Aid and Advice Bill, movements to 
lead to a universal minimum scale of charges in conveyancing 
matters and other matters of professional interest. He emphasised 
the great increase in the Society’s activities during the past year, 
mentioning in particular the reorganisation of the library. 
The annual report showed a record membership for the year. 

At the monthly meeting of the directors of THe Law 
ASSOCIATION (instituted in 1817 for the benefit of widows and 
families of solicitors in the metropolis and vicinity), held on 
7th February, ten new life members and forty-four new annual 
subscribers were elected. £148 was voted for relief, two cases 
being granted increased amounts for the coming year owing to 
deterioration of their circumstances. 

An ordinary meeting of THE Mepico-LEeGAL Socigety will be 
held at Manson House, 26 Portland Place, W.1 (Tel. 
Langham 2127) on Thursday, 24th February, 1949, at 8.15 p.m., 
when a paper will be read by Wilfred Button, Esq., 
Barrister-at-Law, on “‘ Pensions Appeals Tribunals.”’ 


OBITUARY 


Mr. R. B. CLARKE 
Mr. Robert Benson Clarke, solicitor and member of the firm 
of Middleton, Lewis and Clarke, Leadenhall Street, E.C.3, died 
on 10th February at Newcastle, aged seventy. He was admitted 
in 1913. 
Mr. J. E. HUXTABLE 
Mr. John Elliot Huxtable, a former partner in the firm of 
Paines, Blyth & Huxtable, now Linklaters & Paines, solicitors, 
of London, died on 31st January, aged eighty-four. Until his 
retirement in 1925, Mr. Huxtable had practised as a solicitor in 
London for more than forty years. 


Sir LEONARD KERSHAW 
Sir Leonard Kershaw, former Master of the Crown Office and 
Registrar of the Court of Criminal Appeal from 1912 to 1933, 
died on 9th February, aged eighty-four. 


SOLICITORS’ 
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SURVEY OF THE WEEK 
HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read First Time :— 
American Aid and European Payments (Financial Provisions) 
Bill [H.C.} [9th February. 
Export Guarantees Bill [H.C.] {9th February. 
National Theatre Bill [H.C.} [8th February. 
Water (Scotland) Bill [H.C.} [8th February. 


Read Second Time :— 
Wireless Telegraphy Bill {H.C.}) 
Education (Scotland) Bill [H.C.} 


[8th February. 
{10th February. 


Read Third Time :— 
Milk (Special Designations) Bill [H.L.| 
Savings Banks Bill (H.C. | 

In Committee :— 


Cinematograph Film Production (Special Loans) Bill [H.C.] 
[8th February. 


[Sth February. 
{10th February. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read Second Time :— 
Agriculture (Miscellaneous Provisions) Bill [H.C.] 
(9th February. 
Ashdown Forest Bill (H.C. } {Sth February. 
Hairdressers (Registration) Bill {H.C.} [11th February. 
Law Reform (Miscellaneous Provisions) Bill [H.C.]| 
[11th February. 
London County Council (General Powers) Bill [H.C.] 
[8th February. 
Mersey Tunnel Bill [H.C.} [7th February. 
People’s Dispensary for Sick Animals Bill [H.C.} 
[7th February. 
Public Works (Festival of Britain) Bill [H.C.] 
[10th February. 
River Great Ouse (Flood Protection) Bill [H.C.] 
[8th February. 
Southampton Harbour Bill [H.C.) {7th February. 
Teignmouth and Shaldon Bridge Bill [H.C.}) [7th February. 
Tenancy of Shops (Scotland) Bill [H.C.) {1ith February. 
University of Nottingham Bill [H.C.} {7th February. 
Urmston Urban District Council Bill [H.C.] [7th February. 


Read Third _Time_:— 

Minister of Food (Financial Powers) Bill [H.C.] 

{10th February. 
B. DEBATES 

Mr. GLENvIL HAtt, in introducing the War Damage (Public 
Utility Undertakings, etc.) Bill, said it was a formidable measure. 
The core of difficulty centred round the method of determining 
the contributions these undertakings should pay, and the amounts 
which should be paid to them in compensation for damage. The 
Bill also dealt with a number of miscellaneous matters not 
strictly relevant to its main purpose, which was to bring into the 
war damage scheme those undertakings excluded by s. 70 of the 
1943 Act. Among these other matters were the authorisation of 
interest on advance payments made under the business scheme of 
Pt. II of the principal Act, and the provisions of s. 30 which would 
remedy certain anomalous results of s. 64 of the 1943 Act by 
providing for the transfer to the new owners of rights and liabilities 
in war damage which had not yet accrued at the date of the change 
of ownership. Mr. SELwyN LLoyp felt some misgivings at the 
provisions of Sched. IV to the Bill, which provides for the retro- 
spective collection of contributions from landlords, mortgagees, 
tenants and others. Mr. Erroiti thought it discourteous for 
Government departments to have made demands on local authori- 
ties before the Bill had received a second reading. In replying 
to the debate the Soticiror-GENERAL said that all the under- 
takings excluded by s. 70 of the 1943 Act were now either covered 
by the present Bill or put back into the 1943 Act. So far as was 
ascertainable, all claims to compensation had been submitted 
and the total amount agreed, though individual amounts were yet 
to be settled. There was therefore no machinery for late 
claimants. Demands had not yet been sent to local authorities 
for contributions, they had only received provisional notification 
of the amounts. The Treasury would have the responsibility of 
fixing the amount in the event of dispute. 
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-C. QUESTIONS 


Mr. EpE announced that the Commissioner of Police had not 
asked for the continuance, after 6th February, of the Order 
banning political processions in the Metropolitan Police District. 

{4th February. 


The ATTORNEY-GENERAL announced that the Leasehold 
Committee had now received all the evidence, but it would be for 
them to decide whether to make an interim report dealing with 
private dwelling-houses. {7th February. 


Mr. GRIFFITHS stated that no decision had yet been reached on 
the question whether tuberculosis contracted by nurses in the 
course of their employment should be included in the list of 
Industrial Diseases under the National Insurance (Industrial 
Diseases) Act. He would, however, consult the Industrial 
Injuries Advisory Council on the matter in the light of the recent 
report of the Departmental Committee on Industrial Diseases. 

[8th February. 

In reply to Mr. FREDERIC Harris’s question whether, since the 
Reference Committee lacked disciplinary powers over an official 
arbitrator appointed under the Acquisition of Land (Assessment of 
Compensation) Act, 1919, the Chancellor of the Exchequer 
would amend the law to give them power to deal with alleged 
personal misconduct, Mr. GLENviL HALL said that a Bill would 
soon be introduced to amend the Act for other reasons, and the 
question would then no longer arise. [8th February. 


Mr. KinG said that when Government departments proposed 
to acquire or develop land, whether in national park areas or 
elsewhere, there were arrangements for consultation with the 
Ministry of Town and Country Planning on the effect of the 
proposals on amenity. Proposals by statutory undertakers and 
nationalised industries which required sanction of a Government 
department were subject to a special procedure under which the 
planning authorities were consulted. Other development was 
subject to general planning control. Local authorities were 
required to survey their areas with a view to preparing develop- 
ment plans, and in doing this they had been advised to take 
note of the recommendations of the Hobhouse Report. 

[8th February. 


Mr. BLENKINSOP (Parliamentary Secretary to the Minister of 
Health) stated that the Minister of Health had consulted all 
local authorities under s. 1 (1) of the Furnished Houses (Rent 
Control) Act, 1946, in a circular issued on 3rd April, 1946. No 
representations under the Act had been received from 462 
authorities and he was consulting them again. 

[8th February. 


STATUTORY INSTRUMENTS 


Purchase Tax (No. 1) Order, 1949 (S.I. 1949 No. 46). 


Control of the Cotton Industry (No. 94) Order, 1949 (S.I. 

1949 No. 91). 

Control of the Cotton Industry (No. 95) Order, 1949 (S.I. 

1949, No. 92). 

Control of the Cotton Industry (No. 96) Order, 1949 (S.I. 

1949 No. 152). 

London Traffic (Prescribed Routes) (No. 1) 

1949 (S.I. 1949 No. 103). 

London Traffic (Prescribed Routes) (No. 2) Regulations, 1949 

(S.I. 1949 No, 104). 

London Traffic (Prescribed Routes) (No. 3) Regulations, 1949 

(S.I. 1949 No. 172). 

London Traffic (Prescribed Routes) (No. 4) Regulation: 1949 

(S.I. 1949 No. 173). 

British Protected Persons Orders 1934 to 1944 (Revocation) 

Order, 1949 (S.I. 1949 No. 131). 

These Orders defined British Protected Persons. As such 
persons are now defined in the British Protectorates, Protected 
States and Protected Persons Order, 1949 (S.I. 1949 No. 140), 
the earlier Orders are revoked. 

Diplomatic Privileges (International Labour Organisation) 

Order in Council, 1949 (S.I. 1949 No. 133). 

Diplomatic Privileges (International Civil Aviation Organisation) 

Order in Council, 1949 (S.I. 1949 No. 134). 

Diplomatic Privileges (International Refugee Organisation) 

Order in Council, 1949 (S.I. 1949 No. 135). 

Diplomatic Privileges (World Health Organisation) Order in 
Council, 1949 (S.I. 1949 No. 136). 


Regulations, 
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The above Orders, Nos. 133 to 136, provide privileges and 
immunities for the various organisations referred to and are 
made under the Diplomatic Privileges (Extension) Acts, 1944-46. 


Criminal Justice Act, 1948 (Date of Commencement) Order, 
1949 (S.I. 1949 No. 139). 
As to this Order, see ante, p. 112. 


Central Valuation Board 
(S.I. 1949 No. 176). 
This Certificate states the amounts of compensation under the 
Coal Industry Nationalisation Act, 1946, which have been 
apportioned to the various coal-bearing districts. 


Apportionment Certificate, 1949 


Hill Farming Improvements (Settled Land and Trusts for 

Sale) Regulations, 1949 (S.I. 1949 No. 125). 

These Regulations specify a number of improvements under 
the Hill Farming Act, 1946, which are to be treated as improve- 
ments of a permanent character in respect of which the trustees 
need not provide for the replacement of capital expense by 
instalments out of income. 


Termination of Jurisdiction in Palestine (Transitional 
Provisions) Order in Council, 1949 (S.I. 1949 No. 138). 


Control of Paper (Economy) Direction, 1949 (S.I. 1949 No, 162). 


Superannuation (Transfer of Silicosis Medical Officers) Rules, 
1949 (S.I. 1949 No. 168). 


Bread (Amendment) Order, 1949 (S.I. 1949 No. 170). 
Citizenship Law (Australia) Order, 1949 (S.I. 1949 No. 170). 


Hat, Cap and Millinery Wages Council (England and Wales) 
(Constitution) Order, 1949 (S.I. 1949 No, 177). 


Control of Flax (Northern Ireland) Order, 1949 (S.I. 1949 
No. 155). 


PARLIAMENTARY PUBLICATIONS 


National Insurance Act, 1946. National Insurance (Classifica- 
tion) Amendment Regulations, 1949. Report of the National 
Insurance Advisory Committee in accordance with s. 77 (4) 
of the Act, preceded by a statement made by the Minister of 
National Insurance in accordance with s. 77 (5) of the Act. 
(House of Commons Papers, Session 1948-49, No. 54.) 


Law Reform (Miscellaneous Provisions) Bill 

Commons Bill, Session 1948-49, No. 67). 

This private member’s Bill, introduced by Sir PETER 
MACDONALD, seeks first to enable a petitioner to obtain a divorce 
on the ground of insanity where the respondent is detained in 
Scotland (at present this is only possible where the respondent is 
detained in England) ; second, it seeks to give the court power 
to discharge or modify or temporarily suspend an order for 
maintenance made on divorce should the wife remarry. Finally 
it provides that no infant should be made a ward of court without 
the consent of a High Court Judge. 


Statutory Instruments (Parliamentary Control) Bill (House 

of Commons Bill, Session 1948-49, No. 69). 

Introduced by Sir WAVELL WAKEFIELD, this private member's 
Bill seeks to authorise the annulment, by resolution of either 
House, of a large class of statutory instruments. It also seeks 
to extend from forty to fifty days the period of parliamentary 
control laid down by the Statutory Instruments Act, 1946, 


Docking and Nicking of Horses Bill (House of Commons 
Bill, Session 1948-49, No. 65). 


This private member’s Bill, introduced by Sir DyMoKE WHITE, 
seeks to make it a criminal offence to remove any bone or part of 
a bone from a horse’s tail (‘‘ docking ’’), or to cut a tendon or 
muscle in the tail (‘‘ nicking ’’) unless a veterinary surgeon has 
certified that it is necessary because of disease or injury to the 
tail. It would also prohibit the importation of horses with docked 
or nicked tails. 


NON-PARLIAMENTARY PUBLICATIONS 


Local Government Act, 1948. Rating and Valuation Act 
(Product of Rates and Precepts) Rules, 1938. 28th January, 
1949 (Ministry of Health Circular No. 8/49). 

Independent Schools (Ministry of Education Circular No. 196). 
In this circular the Minister of Education announces that it is 

intended that H.M. Inspectors shall visit and report upon 

independent schools providing full-time education for five or more 
children of compulsory school age. The local authority will be 
informed if it is decided to recognise the school as “ efficient.’’ 


(House of 








THE 


INCORPOREAL INTERESTS 


THE Manchester Guardian comments in a recent issue upon the 
advertisement which appeared in a shop window at Bexhill, 
Sussex, announcing a readiness to handle ‘‘ Psychic Investiga- 
tions ’’ and describing the advertisers as ‘‘ Poltergeist Removers.”’ 
As might have been expected, they gave no terrestrial address 
but, somewhat incongruously, a telephone number. Mystery 
was piled upon mystery when it became known that the telephone 
number in question was that of the Mayor of Eastbourne. 

It is fair to add that his worship has so far disclaimed any 
interest in the matter, and the Manchester Guardian asks whether 
‘perhaps the psychic investigator made a mistake; or did a 
poltergeist alter the telephone number as soon as his back was 
turned ?’”’ Both these theories are interesting, but with all 
respect to our esteemed contemporary we venture to suggest that 
the matter is susceptible of a more mundane explanation. 

It cannot be by mere coincidence that the appearance of this 
advertisement has followed so shortly the coming into force of the 
Town and Country Planning Act, 1947. By s. 4 (1) the local 
planning authority for the purposes of the Act shall, for each 
county or county borough, be the council of that county or 
borough. By subs. (2) of the same section the Minister may by 
order constitute a joint board of any two or more such councils 
as the local planning authority for a united district. Though 
no such order in respect of this part of Sussex has so far come to 
our notice, it is obvious that civic zeal may have induced the 
mayor to anticipate events a little, for Eastbourne is in fact a 
county borough and Bexhill is only a few miles away. 

Once these admitted facts are digested, the matter becomes 
transparently clear. By s. 5 (1) of the Act every local planning 
authority is required to carry out a survey of its area and eventu- 
ally to submit to the Minister a development plan in respect 
thereof. It is not necessary to refer in detail to the remaining 
parts of the section, as the matters therein enumerated for 
inclusion in the plan are not exhaustive ;_ it is sufficient to note 
that by s. 12 (2) ‘‘ development ”’ is defined as “‘ the carrying out 
of building, engineering, mining or other operations in, on, Over or 
under iand, or the making of any material change in the use of any 
buildings or other land.’’ Nobody could possibly dispute that 
the quoted words, with their wealth of prepositions, are apt to 
include within their ambit both psychic investigations and the 
removal of poltergeists. And since by s. 12 (1) permission must 
be sought by the private occupier of land or buildings in respect 
of any ‘‘ development ”’ to be carried out after the appointed day, 
not only is it appropriate that such psychic investigations should 
be undertaken by the duly constituted local planning authority 
for the purpose of its survey, but it would manifestly be improper 
for anybody other than such an authority to embark upon so 
material a change in the use of land or buildings as the removal of 
a poltergeist therefrom. 

Controversy on this point must be sternly resisted if the policy 
of Parliament in regard to town planning is to be effectively 
carried out. Attempts by disaffected persons to argue that the 
Act can have no application to non-natural user of any premises 
(e.g., the haunting of houses) will be readily countered by reference 
to subs. (5) of s. 12 which, expressly dealing with ‘‘ normal use,”’ 
must by implication contemplate that some uses are abnormal. 
Fortunately, also, the local planning authority will be supported 
by innumerable precedents from the general law of property, 
which has recognised the existence of incorporeal interests in 
land from time immemorial. No lawyer can suggest that, in a 
legal system where the High Court of Justice has been astute 
to give protection to such metaphysical abstractions as equitable 
easements, shifting and springing uses and contingent remainders, 
sometimes involving the rights of a posterity yet unborn, the 
vested interests of the ghosts, spirits and wraiths of those long 
since departed could rightfully be ignored. The protective 
periods of time limited by the Prescription Acts are insignificant 
in comparison with the age-old sanctity of user enjoyed by 
beneficiaries of the latter class. 

Incorporeal interests of this nature bear all the distinguishing 
marks which are essential to preservation under the law. Even 
if they cannot strictly be regarded as easements, they certainly 
touch and concern the land, and they are usually regarded 
(at any rate by estate agents) as negative in nature. It is not the 
houseowner, but the house, that is haunted, and from the applica- 
tion of the maxim quicquid plantatur solo cedit solo it follows, 
prima facie, that the ghost must run with the land and not with 
the reversion. When all the development plans have been 


submitted and approved, and official development is in full swing, 
nice points may arise for consideration in. those exceptional cases 
where such incorporeal interests, like easements of light, are 
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annexed to a particular building rather than to the land on which 
it stands—where, for example, the restless spirit can be 
dispossessed, and his vested rights destroyed, by the disinterment 
of the skeleton buried in the cellar, or the discovery and removal 
of the cabalistic formula concealed in the thickness of the wall. 
But town planning is in its infancy, and such doubtful questions 
can be left for discussion, if and when they arise, before the learned 
Chancery judges, by the venerable conveyancing counsel of 
Lincoln’s Inn. 


NOTES AND NEWS 


Honours and Appointments 


A. L. P. 


Mr. GEorGE S. CHARLESWORTH, present Assistant Registrar at 
Leeds County Court, has been appointed Registrar of Halifax, 
Huddersfield and Dewsbury County Courts. He was admitted 
in 1926. 


Mr. S. JOHN Francis has been appointed assistant solicitor 
to the Norwich County Borough Council. He was admitted in 
February of this year. 


Mr. JoHN Epwarp LASCELLEs has been appointed assistant 
solicitor in the Town Clerk’s Department at Lewes. 


Mr. E. A. PAKEMAN, who was admitted in 1939, has been 
appointed assistant solicitor at Lewisham Town Hall, and 
Mr. G. R. C. HERD law clerk in the Town Clerk’s office. 


Mr. LesLiE SOUTHERN, present deputy Town Clerk of Dewsbury, 
has now taken up his appointment as Town Clerk of Newbury. 
He was admitted in 1935. 


Personal Notes 


Miss Cecil Marie Bishop, who was admitted a solicitor in 1940 
at the age of twenty-one and decided two years ago to give up 
legal work to study for church work, was commissioned on 
lst February by the Bishop of Plymouth a worker in the parish 
of Charles with St. Luke’s, Plymouth. 


Mr. H. J. J. Griffith, solicitor, of Lincoln, was re-elected 
solicitor to the Lincoln Diocesan Board of Dilapidations at its 
annual meeting recently. 

A presentation of a tea trolley and a set of soup bowls was 
recently made to Mr. W. L. Hey, Deputy Clerk to Wiltshire 
County Council, at a departmental gathering at County Hall, 
Trowbridge, to mark his retirement after thirty-four years in the 
service of the county. 


At a recent presentation to mark his retirement as chairman of 
Walsingham Bench, Mr. N. F. Rippingall expressed thanks to 
the solicitors and counsel practising in the court. 


Mr. Clifford Sandelson, solicitor, of Leeds, was married on 
19th January to Miss Janet Cohen, of Albion Gate, London. 


Mr. Arthur Rhys Williams, solicitor, of Aberdare, Glamorgan, 
has been elected President of the Merthyr and Aberdare Law 
Society. 


Miscellaneous 


Over 10,000 cases were decided during 1948 by the seventy- 
seven rent tribunals in England and Wales. Since the first 
tribunal was set up in June, 1946, 22,901 cases have been decided. 
In all there have been a total of 33,317 references, of which 
14,436 were during 1948. Rent reductions averaging 30 per cent. 
have been made in 15,800 cases (6,680 during the year) and 
increases were approved in 271 cases (129 during the year). 
Paddington, with 5,482 references, remains the busiest tribunal in 
the country. 
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